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PROTECTING  FREEDOM  OF  SPEECH  AND 
NEIGHBORHOOD  SAFETY  UNDER  THE  FAIR 
HOUSING  ACT 


THURSDAY,  SEPTEMBER  5,  1996 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.   Charles  T.   Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  Bob 
Inglis,  Michael  Patrick  Flanagan,  F.  James  Sensenbrenner,  Jr., 
Martin  R.  Hoke,  Barney  Frank,  Melvin  L.  Watt,  and  John  Conyers, 
Jr. 

Also  present:  Kathrjm  A.  Hazeem,  chief  counsel;  John  H.  Ladd, 
counsel;  Jacquelene  McKee,  paralegal;  Mark  Carroll,  staff  assist- 
ant; and  Robert  Raben,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  be  in  order. 

In  1968,  Congress  enacted  the  Fair  Housing  Act  to  remedy  prob- 
lems of  discrimination  in  housing.  Twenty  years  later,  in  1988, 
Congress  amended  the  Fair  Housing  Act,  expanding  its  protections 
to  cover  persons  with  disabilities  and  families  and  creating  a  new 
enforcement  mechanism  to  speed  the  resolution  of  complaints  of 
discrimination. 

With  certain  exceptions,  some  of  which  will  be  discussed  today, 
it  appears  that  the  1988  amendments  have  been  working  as  in- 
tended. Concerns  have  been  raised,  however,  that  Federal  agency 
actions  and  recent  court  decisions  have  failed  to  carefully  balance 
the  need  to  protect  against  discrimination  in  housing,  with  the  abil- 
ity of  local  jurisdictions  to  enact  reasonable  zoning  restrictions  and 
the  rights  of  individuals  and  communities  to  have  a  voice  in  the 
process  by  which  siting  decisions  are  made. 

Today's  hearing  will  focus  on  recent  controversial  efforts  of  the 
Department  of  Housing  and  Urban  Development  and  the  Depart- 
ment of  Justice  to  enforce  the  Fair  Housing  Act  against  individuals 
engaging  in  first  amendment  protected  activities.  Citizens  who 
have  voiced  concerns  about  group  homes  through  the  normal  zon- 
ing appeals  process,  or  who  have  filed  lawsuits  to  compel  enforce- 
ment of  local  zoning  laws,  have  been  investigated  by  HUD  or  be- 
come the  target  of  litigation  by  the  Justice  Department.  In  addi- 
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tion,  a  number  of  municipalities  and  cities  across  the  country  have 
found  themselves  embroiled  in  litigation  under  the  Fair  Housing 
Act  over  the  validity  of  zoning  ordinances  designed  to  protect  the 
public  safety. 

Representative  Bilbray  has  introduced  legislation,  H.R.  2927,  and 
has  circulated  a  revised  discussion  draft  which  is  intended  to  rem- 
edy some  of  the  concerns  that  will  be  raised  this  morning  concern- 
ing the  proposals  contained  in  H.R.  2927.  I'm  also  aware  that  Rep- 
resentative Bilbray  has  filed  another  bill — I  don't  know  the  number 
of  that — that  may  be  a  subject  of  discussion  this  morning  as  well. 
While  the  original  legislation  filed  by  Representative  Bilbray  has 
some  flaws  that  need  to  be  addressed,  I  believe  that  it  can  provide 
a  helpful  starting  point  as  we  consider  how  to  resolve  the  problems 
that  have  been  raised  concerning  the  enforcement  of  the  Fair  Hous- 
ing Act. 

And  with  that,  I  recognize  Mr.  Frank. 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  I  was  a  little  unprepared 
for  the  hearing.  I  was  misled  a  little  bit.  I  actually  brought  some 
of  this  because  I  thought  this  was  a  campaign  rally. 

[Placard  shown.] 

Mr.  Frank.  I  guess  it  was  hearing,  but  as  I  read  the  descrip- 
tion— this  is  September  1996 — a  bill  has  been  introduced  that — 
let's  be  very  clear — Congress  hasn't  any  intention  of  acting  on.  This 
bill  isn't  going  anywhere.  This  seemed  to  me  to  be  held  for  cam- 
paign purposes  so  I  brought  my  signs  and  bumper  stickers,  but  I 
misinterpreted  the  context. 

I  noticed  in  today's  Congress  Daily,  "House  leaders  narrow  list 
of  must-do  measures,"  and  among  the  measures  that  have  become 
must-not-do  are  affirmative  action  and  school  prayer,  so  the  House 
leadership  is  in  the  process  of  ignoring  much  of  what  this  commit- 
tee has  done 

Mr.  CONYERS.  That's  good. 

Mr.  Frank.  Which  is  a  rare  occasion  for  me  to  fmd  support  for 
the  House  leadership.  I  agree  with  the  ranking  member.  But  we 
should  understand,  they're  already  jettisoning  what  this  committee 
has  already  worked  on.  They  clearly  aren't  going  to  pay  any  atten- 
tion to  this,  so  we're  talking  here  about  a  campaign  rally.  On  the 
question  of  a  campaign  rally,  I  guess  we'll  deal  later  with  that.  But 
there's  a  second  part  of  this,  and  that's  the  zoning  part,  the  bill 
that  we  have.  Let's  be  very  clear:  no  one  thinks  that  this  Congress 
is  going  to  take  any  action  on  this  bill.  This  is  for  campaign  pur- 
poses. 

Secondly,  we  have  a  determined  effort  to  undo  things  that  have 
already  been  undone.  HUD  made  mistakes.  HUD  people,  a  couple 
of  years  ago,  inappropriately  in  my  judgment,  in  this  administra- 
tion, interfered  with  people's  first  amendment  rights.  HUD  has 
since  corrected  that.  I  think  Assistant  Secretary  Achtenberg,  in 
particular,  took  some  good  steps  about  it.  We  have  just  decided,  fi- 
nally, to  get  around  to  having  a  hearing  on  these  things,  many  of 
which  happened  several  years  ago  and  which  HUD  has  since  cor- 
rected, again,  2  months  before  the  election.  This  is  not  at  all  coinci- 
dental. 

The  final  point  I  would  make  is  this,  though:  by  looking  at  the 
second  part,  in  particular,  about  excesses,  and  HUD  was  guilty  of 


excesses  in  my  judgment  with  regard  to  antidiscrimination  efforts 
in  housing,  but  this  committee  will  end  this  Congress  with  a  per- 
fect record.  It  will  not,  this  subcommittee,  have  had  one  single 
hearing  on  the  problem  of  racial  discrimination.  It  will  not  have 
had  one  single  hearing  where  the  issue  were  the  minorities.  Let  me 
amend  that — racial  discrimination  against  minorities,  against 
groups  that  have  historically  been  discriminated  against.  Instead, 
we  have  had  a  number  of  hearings  in  which  we  criticize  efforts  by 
people  to  undo  discrimination.  Now  sometimes  those  efforts  should 
be  criticized.  I  think  HUD  made  a  mistake  in  this  case,  although 
I  think  HUD  has  corrected  it. 

But  if  you  looked  at  the  work  of  this  subcommittee,  you  would 
infer  that  there  was  no  such  thing  as  racial  discrimination  in 
America;  there  were  only  some  obsessive  people  who  err  in  fighting 
this  nonexistent  thing  called  racial  discrimination.  Because  despite 
the  charge  of  this  committee  to  deal,  among  other  things,  with  dis- 
crimination based  on  people  being  African-American  or  Hispanic  or 
Asian  or  women,  also  within  our  jurisdiction,  any  of  the  groups 
that  have  historically  been  the  victims  of  discrimination,  this  sub- 
committee has  not  had  a  single  hearing.  The  full  committee  did 
something  after  the  ranking  minority  member  pushed  on  church 
burnings,  but  this  subcommittee,  charged  as  it  is  with  these  mat- 
ters, with  civil  rights,  with  voting  rights,  et  cetera,  has  not  had  one 
single  hearing,  has  not  advanced  one  single  measure  that  dealt 
with  whether  or  not  people  are  still  being  discriminated  against  on 
these  historic  grounds. 

Instead,  it  has  spent  all  of  its  efforts  in  critiquing  people's  efforts 
to  fight  discrimination.  That  is  unbalanced.  Of  course,  efforts  to 
fight  discrimination  should  be  subject  to  oversight.  They  should  be 
criticized  when,  as  in  this  case,  HUD  made  a  mistake.  But  there 
should  not  be  this  one-sided  insistence  only  on  criticizing  efforts  to 
remedy  race  and  sex  discrimination  and  never  any  effort  on  the 
part  of  the  subcommittee  to  combat  discrimination.  So  we  will  add 
to  the  list  of  things  that  will  be  legislatively  nugatory,  but  we  will, 
in  this  case,  try  to  push  one  more  political  hot  button.  Fortunately, 
in  this  case,  I  agree  with  the  Republican  leadership.  They  have  dis- 
connected the  hot  buttons.  That  doesn't  mean  the  subcommittee 
won't  still  push  them,  but  I  don't  think  there  will  be  any  ringing 
on  the  other  end. 

Mr.  Canady.  Any  other  members  wishing  to  make  an  opening 
statement?  Mr.  Hyde, 

Mr.  Hyde.  No,  thank  you. 

Mr.  Canady.  Mr.  Inglis. 

Mr.  Inglis.  No,  thanks. 

Mr.  Canady.  Mr.  Flanagan. 

Mr.  Flanagan  No,  thanks. 

Mr.  Canady.  Mr.  Conyers. 

Mr.  Conyers.  Good  morning,  Mr.  Chairman,  and  thank  you  very 
much. 

I'd  like  to  welcome  my  friend,  Brian  Bilbray,  to  the  committee. 
I  don't  recall  him  having  testified  here  before.  We  are  a  friendly 
group  on  Judiciary,  Brian,  and  we  want  to  make  you  feel  at  home 
here.  I  want  to  indicate  to  you  that  I  believe  in  the  big  tent  theory. 
You  know  that  we  want  to  widen  our  political  processes,  particu- 


larly  in  the  conservative  party,  your  party.  And  in  San  Diego — ^you 
were  there.  I  saw  you  on  TV.  You  were  looking  good.  I  didn't  hear 
your  speech,  but,  so  what;  you  didn't  hear  mine  when  I  was  in  Chi- 
cago. 

But  my  little  comment  to  you  as  you  begin  your  testimony  is 
about  inclusion.  I  would  urge  that,  whatever  the  purpose  of  your 
bill,  it  be  consistent  with  the  larger  themes  of  the  campaign  and 
your  reelection.  Hopefully  everyone  here  at  the  committee.  Repub- 
licans and  Democrats  alike,  because  what  we  need  in  this  country, 
in  my  judgment,  is  what  I  heard  expressed  in  San  Diego  in  your 
district,  and  that  was  that  we  need  a  little  bit  more  inclusion.  So 
I'm  hoping  that  your  bill — I  think  it's  called  the  Fair  Housing  Act — 
moves  in  £in  inclusive  direction. 

And  with  that,  I'll  5deld  back  the  balance  of  my  time,  Mr.  Chair- 
man, 

Mr.  Canady.  Thank  you,  Mr.  Conyers. 

We  will  now  go  to  our  first  panel.  On  our  first  panel  today  we 
will  hear  from  our  distinguished  colleague,  Congressman  Brian 
Bilbray.  Congressman  Bilbray  represents  southern  California's 
49th  Congressional  District.  He  has  introduced  legislation  which 
would  amend  the  Fair  Housing  Act  regarding  local  and  State  laws 
and  regulations  governing  residential  care  facilities. 

Representative  Bilbray,  we  do  welcome  you  this  morning.  With- 
out objection,  your  full  statement  will  be  made  a  part  of  the  record, 
and  I  would  ask  that  you  summarize  your  testimony  in  no  more 
than  5  minutes. 

STATEMENT  OF  HON.  BRIAN  P.  BILBRAY,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  thank 
you  for  allowing  me  to  be  here,  and  I  would  appreciate  my  col- 
leagues' comments. 

And  to  be  frank  about  it,  I  wasn't  invited  to  speak  at  the  conven- 
tion, and,  frankly,  the  surf  was  very  good  that  week,  so  I  preferred 
that  I  didn't  waste  my  time  inside  while  I  could  enjoy  nature  in  the 
settings  of  San  Diego.  You  know,  we  have  to  have  priorities. 

Frankly,  I'd  like  to  start  off,  Mr.  Chairman,  by  thanking  you,  but 
I  would  like  to  thank  Congressman  Becerra,  who  serves  on  the  full 
committee,  because  he's  given  me  some  great  advice  about  how  to 
modify  the  original  proposal.  Yesterday,  taking  his  recommenda- 
tions and  while  working  with  many  people  in  the  community  that 
were  concerned  about  this  issue,  we  modified  it  to  make  it  focus 
specifically  at  the  problems  that  had  been  highlighted,  and  that  is 
H.R.  4019. 

The  fact  is,  to  be  very  blunt  with  you,  I  was  drawn  into  this 
issue,  maybe  some  people  may  think  because  of  political  issues,  but 
actually  what  it  comes  down  to  is  I  find  myself,  with  my  experi- 
ence, sort  of  caught  between  the  two  forces  here.  I  spent  10  years 
as  a  city  councilman  and  as  a  mayor  trying  to  keep  my  working- 
class  community  from  being  dumped  on  by  businesses  siting  these 
types  of  facilities.  We  have  a  term  in  California  called  NIMBY, 
"Not  In  My  Back  Yard,"  which  tend  to  be  the  more  affluent  commu- 
nities. Well,  in  my  neighborhood  we  call  ourselves  WAIMBY,  "Why 


Always  In  My  Back  Yard?"  And  so  I  understand  from  the  cit/s 
point  of  view. 

The  other  side  of  the  coin  is  my  experience  as  a  county  super- 
visor in  the  State  of  California.  I  was  responsible  for  siting  these 
facilities  for  a  population  of  2.5  million  people  and  got  very  frus- 
trated with  those  who  would  constantly  find  excuses  not  to  have 
their  type  of  neighborhood  be  impacted  with  certain  types  of  facili- 
ties. 

That  is  the  reason  why  I  felt  a  responsibility  when  this  issue  was 
raised  to  carry  this  bill.  It's  that  I  was  someone  who  had  been  on 
both  sides,  and,  believe  me,  I  felt  that  we  needed  to  site  these  fa- 
cilities, but  I  also,  as  somebody  who  was  a  strong  advocate  for  the 
siting  of  these  facilities,  believe  that  due  process  is  an  essential 
part  of  the  fair  siting  of  these  facilities  and  that,  in  reality,  if  you 
do  not  have  due  process,  if  you  have  coercion  and  intimidation,  if 
you  have  people  stretching  and  distorting  the  original  legislative 
intention,  it  is  those  of  us  in  the  working-class  neighborhoods  who 
tend  to  be  the  greatest  victims  of  the  process. 

And  so,  yes,  I  very  strongly  stepped  into  this  because  I  felt  that 
if  I  didn't  carry  it,  then  who  else  would  I  ask  to  do  it?  The  fact  is 
that  with  Mr.  Becerra's  recommendation  we  have  focused  this 
down  to  three  basic  categories  and  one  basic  concept.  The  first 
basic  concept  is  that  in  a  country  that,  basically,  went  to  war  with 
its  mother  country  over  the  right  to  petition  your  Grovemment,  the 
fact  is  is  that  we  have  had  situations — over  40  cases — where  the 
Government  has  actually  filed  charges  for  people  for  participating 
in  a  process  that  you  and  I  would  assume  to  be  protected  under  the 
first  amendment:  the  right  to  petition  your  Government,  the  right 
to  participate  in  public  hearings,  and  the  right  to  protest  Grovem- 
ment action  or  inaction. 

Now,  my  legislation  basically  says  that  these  activities  will  be 
protected  and  will  be  allowed.  And,  frankly,  as  somebody  who  has 
sited  these  things,  I  think  they're  very  important  for  the  commu- 
nity to  participate  in,  and  I  think  in  the  long-term,  acceptance  of 
these  facilities  is  a  way  to  make  a  bigger  tent;  it's  to  have  every- 
body in  the  same  room,  even  if  they  disagree  at  that  time,  and  not 
tell  people  that  the  Federal  Grovernment  is  going  to  be  looking  at 
who  signed  this  petition  and  who  said  what  in  these  hearings.  That 
is  not  what  our  process  is  all  about — and  not  for  the  good  of  the 
individual,  but  good  for  the  community-at-large  that  everybody 
feels  that  they  re  participating  in  a  fair  process. 

I've  focused  this  specifically  toward  three  categories.  It  does  not 
affect  the  mentally  or  physically  handicapped,  and  I  apologize,  Mr. 
Chairman,  but  the  legal  definitions  of  handicapped  and  disabilities 
move  back  and  forth  based  on  certain  sections  of  the  law,  so  we 
interchange  those  terminologies  back  and  forth.  The  fact  is  that  we 
specifically  tried  to  address  those  in  an  area  that  the  courts  have 
expanded  the  definition  of  handicapped  or  disabled,  not  the  legisla- 
ture, and  what  this  bill  does  is  bring  it  back  to  the  reasonable,  bal- 
anced approach. 

Felons,  sex  offenders,  and  drug  addicts  were  never  meant  by  this 
body  to  be  protected  under  the  Americans  With  Disabilities  and  the 
Fair  Housing  Acts.  It  is  the  courts  that  have  extended  that  without 
coming  back  to  the  legislature.  I  don't  think  any  of  us  want  to  say 


that  that  is  what  our  original  intent  was,  and  all  I'm  asking  is  that 
we  bring  this  back  to  a  reasonable  balance.  And  being  somebody 
who  has  been  on  both  sides,  I  think  it's  fair  to  both  sides  to  say 
that  those  who  are  truly  disabled,  those  who  are  handicapped,  will 
be  protected,  but  we  are  not  going  to  allow  those  who  have  partici- 
pated in  illegal  and  destructive  behavior  to  hide  behind  the  disabil- 
ity law  and  be  exempt  from  all  the  other  laws  that  are  required  to 
be  followed  by  the  law-abiding  citizens.  And,  in  closing,  we  want 
to  not  only  allow,  we  want  to  encourage  citizen  participation  in  the 
due  processes  of  zoning. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Bilbray  follows:] 

Prepared  Statement  of  Hon.  Brian  P.  Bilbray,  a  Representative  in  Congress 
From  the  State  of  California 

Thank  you  Chairman  Canady,  and  Members  of  the  Constitution  Subcommittee, 
for  allowing  me  to  testify  before  you  today  on  behalf  of  H.R.  4019.  I  am  pleased  to 
share  my  perspective  as  a  former  member  on  the  San  Diego  Board  of  County  Super- 
visors, who  cited  residential  care  facilities  for  ten  years  for  a  city  with  2.5  million 
people. 

My  legislation  gives  state  and  local  authorities  reasonable  control  over  the  siting 
and  make-up  of  residential  care  facilities  when  they  are  intended  to  house  convicted 
felons,  registered  sex  offenders,  and  recovering  drug  addicts.  These  three  categories 
of  individuals  are  explicitly  named  in  the  bifl  in  order  to  clarify  the  intent  of  my 
legislation.  H.R.  4019  in  no  way  diminishes  or  alters  the  antidiscrimination  provi- 
sions designed  to  protect  care  facilities  for  individuals  with  physical  or  mental 
handicaps. 

This  legislation  also  protects  and  preserves  the  First  Amendment  rights  of  resi- 
dents and  homeowners  who  wish  to  express  opposition  and/or  peacefully  protest  the 
proposed  location  of  one  of  these  facilities  in  their  neighborhood,  without  the  threat 
of  being  sued  or  harassed  by  the  federal  government.  While  these  instances  are  not 
the  norm  in  most  communities,  they  are  a  serious  enough  problem  to  warrant  fed- 
eral legislation  as  a  remedy. 

Throughout  my  involvement  with  this  issue,  I  have  heard  from  nvunerous  citizens 
throughout  the  nation  who  have  been  personally  sued  by  the  federal  government. 
What  did  these  people  do  to  deserve  this  governmental  harassment?  They  merely 
exercised  their  First  Amendment  rights,  by  peacefully  objecting  to  the  placement  of 
residential  care  facihties  for  convicted  felons  and  sex  offenders  in  their  neighbor- 
hood. In  addition  to  being  sued  for  "civil  rights  violations"  which  claimed  that  they 
were  "discriminating"  against  handicapped  individuals,  each  of  these  citizens  were 
fined  hundreds  of  thousands  of  dollars  each  by  the  Department  of  Housing  and 
Urban  Development  and  the  Department  of  Justice,  all  under  the  auspices  of  "dis- 
crimination." 

I  find  it  ironic  that  the  federal  government  will  go  out  of  its  way  to  ensure  your 
First  Amendment  right  to  biun  the  American  flag,  but  if  you  should  try  to  exercise 
this  right  by  protesting  convicted  felons  moving  into  your  neighborhood,  HUD  and 
the  Department  of  Justice  may  slap  a  suit  on  you  and  charge  you  with  "discrimina- 
tion." 

Therefore,  my  modified  legislation  will  restrict  HUD  and  the  Department  of  Jus- 
tice from  suing  or  harassing  people  who  peacefully  and  lawfully  protest  the  location 
of  group  homes  for  those  in  the  aforementioned  categories  in  their  neighborhood. 
This  legislation  merely  reaffirms  the  ability  of  individuals  to  exercise  their  First 
Amendment  rights  to  engage  in  free  speech,  free  press,  free  assembly,  or  to  petition 
government  for  the  redress  of  grievances.  It  will  allow  residents  to  express  legiti- 
mate concerns  about  property  use  and  zoning  in  their  neighborhoods,  without  threat 
of  retaUatory  Utigation  by  the  federal  government. 

More  specifically,  this  modified  version  of  my  legislation  wiU  allow  communities 
to  exercise  reasonable  zoning  and  other  land  use  regulations  in  determining  the  lo- 
cation, composition,  and  the  occupancy  nvunber  of  residential  care  facihties  intended 
to  house  registered  sex  offenders,  convicted  felons,  and  recovering  drug  addicts.  This 
bill  will  clarify  and  refine  the  original  intent  of  the  federal  Fair  Housing  Act  (FHA) 
amendments,  while  leaving  intact  protections  against  true  discrimination.  Simply 
put,  if  a  community  feels  that  group  homes  for  registered  sex  offenders,  convicted 


felons,  or  recovering  drug  addicts  pose  a  threat  to  a  residential  community,  federal 
statute  will  not  automatically  supersede  local  zoning  and  land  use  regulations. 

There  are  several  reasons  why  this  legislation  is  needed.  Due  mainly  to  court  in- 
terpretations which  have  expanded  the  original  intent  of  the  FHA,  municipalities 
and  homeowners  are  restricted  in  their  ability  to  comment  on  or  protest  the  location 
of  such  facUities  in  certain  neighborhoods,  and  have  little  say  as  to  who  may  own 
or  operate  them. 

Communities  across  the  country  have  expressed  serious  concerns  with  the  FHA 
as  it  affects  their  ability  to  review  and  implement  appropriate  land  use  regulations 
for  residential  care  facilities.  These  restrictions  are  of  particular  concern  in  situa- 
tions where  convicted  felons  or  registered  sex  offenders  have  been  allowed  to  reside 
in  traditionally  single-family  residential  neighborhoods.  Providing  municipalities 
with  reasonable  con&ol  over  the  location  or  placement  of  such  residential  care  facili- 
ties wiU  enable  tiiem  to  fiilfill  their  traditional  mandate  to  protect  and  preserve  the 
integrity  of  residential  neighborhoods.  The  following  are  provisions  which  have  con- 
tributed to  problems  under  the  existing  law: 

1.  Definition  of  "handicapped" — The  legal  definition  of  "handicapped"  includes  not 
only  individuals  with  special  physical  and  mental  conditions,  but  also  the  homeless, 
as  well  as  recovering  drug  or  alcohol  addicts.  Some  courts  have  also  interpreted  the 
FHA  to  include  registered  sex  offenders  and  convicted  felons  within  the  legal  defini- 
tion of  handicapped,  and  to  thus  be  eligible  for  protections  under  the  FHA.  Ques- 
tions about  my  legislation  have  arisen  claiming  that  the  FHA  does  not  mention  or 
reference  registered  sex  offenders  or  convicted  felons.  While  this  is  accurate,  it 
needs  to  be  understood  that  the  courts  have  interpreted  those  two  categories  to  be 
protected  under  the  FHA.  Numerous  court  decisions  exist  which  dramatically  illus- 
trate this  point. 

According  to  the  FHA,  it  is  Ulegal  to  discriminate  in  the  sale  or  rental  of  a  hous- 
ing unit,  or  to  make  unavailable  or  deny  a  dwelUng  to  any  buyer  or  renter  because 
of  a  "handicap."  Discrimination  includes  the  refusal  to  make  reasonable  concessions 
in  rules,  policies  and  practices  in  order  to  accommodate  the  handicapped. 

This  provision  of  the  FHA  creates  a  problem  when  residential  communities  are 
not  provided  an  opportunity  to  express  concern  about  the  location  of  a  treatment 
facility  in  their  neighborhood  that  may  house  registered  sex  offenders,  convicted  fel- 
ons, or  recovering  drug  addicts.  While  the  law  protects  these  individuals  as  "handi- 
capped," occupants  of  residential  neighborhoods  have  a  legitimate  concern  about 
such  persons  dwelling  in  their  community,  and  potentially  presenting  a  threat  to 
themselves  or  their  children.  It  is  one  thing  for  a  residential  neighborhood  to  contain 
a  facility  which  houses  mentally  or  physically  disabled  individuals.  It  is  quite  an- 
other when  a  facility  is  housing  sex  offenders,  convicted  felons,  or  recovering  drug 
addicts. 

Additionally,  registered  sex  offenders,  convicted  felons,  and  recovering  drug  ad- 
dicts are  inclined  to  be  more  transitory  than  mentally  or  physically  handicapped  in- 
dividuals, who  tend  to  remain  in  a  specific  neighborhood  for  a  longer  period  of  time. 
The  higher  transiency  rate  of  group  homes  with  sex  offenders,  convicted  felons,  and 
recovering  drug  addicts  poses  a  concern  to  residents  because  once  these  individuals 
are  released  from  their  program,  they  often  remain  in  the  neighborhood,  outside  the 
relatively  structured  environment  of  the  residential  care  program. 

2.  Occupancy  numbers — Many  state  regulations,  including  the  California  State 
Health  and  Safety  Code,  specifically  exempt  residential  care  facilities  with  six  or 
fewer  clients  from  compliance  with  local  zoning  ordinances  by  defining  these  facili- 
ties as  "family  units,"  thus  allowing  these  facilities  to  be  considered  a  "residential" 
use  of  property.  Taking  advantage  of  this  loophole,  many  care  facilities  purposefully 
house  six  or  less  individuals  per  facUity  for  the  express  purpose  of  avoiding  compli- 
ance with  zoning  laws.  It  is  ironic  that  law-abiding  citizens  have  to  comply  with  the 
law,  yet  this  loophole  allows  individuals  such  as  convicted  felons  and  sex  offenders, 
to  be  exempted  from  compliance. 

3.  Notification — The  FHA  does  not  require  prospective  residential  care  facilities 
to  notify  residents  of  a  target  neighborhood  of  their  intentions,  prior  to  locating  in 
that  particular  neighborhood.  In  some  instances,  neighbors  have  not  found  out  that 
the  house  next  door  will  be  occupied  by  registered  sex  offenders  or  convicted  felons 
until  they  see  the  moving  vans.  Residents  are  left  feeling  defenseless,  as  there  is 
Uttle  they  can  do  at  that  point  to  stop  the  care  faciUty  from  operating  in  their  neigh- 
borhood. 

4.  Proximity  of  dwellings  to  each  other — The  FHA  does  not  estabUsh  any  separa- 
tion requirements  between  care  facilities.  Over  concentration  of  residential  care  fa- 
cilities in  certain  neighborhoods  can  disrupt  the  livelihood  and  integrity  of  these  sin- 
gle-family residential  neighborhoods.  Separation  requirements  of  1,000,  1,500,  and 
2,000  feet  between  facilities  have  all  been  struck  down  by  federal  covuts.  Residents 
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of  affected  areas  have  expressed  concern  about  such  care  facilities  significantly 
changing  the  environment  and  character  of  the  neighborhood.  People  who  have  fa- 
ciUties  in  their  neighborhoods  would  prefer  for  them  to  be  more  evenly  distributed 
throughout  the  community,  rather  than  being  compacted  in  one  specific  residential 
neighborhood. 

In  many  instances,  families  in  such  affected  neighborhoods  are  no  longer  able  to 
enjoy  everyday  life  without  Uving  in  fear  of  the  potential  dangers  posed  by  one  of 
these  three  categories  of  individuals.  The  major  complaint  from  the  homeowners  in 
neighborhoods  is  that  they  all  chose  to  live  in  a  particular  community  due  to  the 
enhanced  quality  of  Ufe  it  offered  to  them.  The  location  of  these  faciUties  in  certain 
neighborhoods  has  jeopardized  the  property  value  of  some  homes.  This  is  just  one 
example  of  many  problems  created  by  residential  care  facilities  throughout  the  na- 
tion. It  is  clear  from  the  aforementioned  that  a  legislative  solution  is  needed  to  cor- 
rect this  problem  and  balance  the  interests  of  residential  communities  with  those 
of  the  residential  care  facilities. 

While  it  might  not  have  been  the  original  intention  of  the  FHA  amendments  to 
enable  the  government  to  sue  homeowners  on  the  basis  of  discrimination,  the  activi- 
ties of  the  federal  government  in  these  instances  have  been  unjustifiable,  at  best, 
and  possibly  unconstitutional.  Individuals  should  be  able  to  exercise  their  First 
Amendment  right  to  voice  an  opinion  about  these  residential  care  facilities  moving 
into  their  neighborhoods.  Even  if  one  does  not  agree  with  the  homeowners  who 
raised  these  objections,  these  individuals  should  not  be  threatened  by  the  federal 
government  and  sued  for  expressing  divergent  opinions. 

My  testimony  today  marks  another  landmark  on  the  long  road  which  I  began  at 
the  beginning  of  this  year.  Since  I  initially  introduced  H.R.  2927,  I  have  learned  a 
great  deal  from  colleagues  of  mine  on  both  sides  of  the  aisle  who  have  shsu'ed  with 
me  thoughts  and  concerns  they  had  with  H.R.  2927.  As  a  result  of  this  constructive 
input,  I  have  taken  several  steps  to  clarify  the  language  of  H.R.  2927  to  address 
these  concerns,  and  reintroduced  it  as  H.R.  4019.  They  are  as  follows: 

The  modified  legislation  H.R.  4019  makes  no  reference  to  "handicapped" 
individuals,  in  order  to  clarify  that  mentally  and/or  physically  handicapped 
individuals  are  not  impacted  by  my  legislation.  H.R.  4019  is  also  specifically 
written  to  affect  only  convicted  felons,  registered  sex  offenders,  and  recover- 
ing drug  addicts. 

A  section  has  been  added  to  H.R.  4019  regarding  the  protection  of  First 
Amendment  rights  of  individuals  to  free  speech  and  petition,  and  the  gov- 
ernment's flexibility  to  sue  an  individual  who  is  exercising  these  rights. 

In  addition  to  these  changes,  throughout  this  process  I  have  consulted  with  var- 
ious interest  groups  and  other  stakeholders,  including  several  mental  health  advo- 
cacy groups,  to  seek  their  input  and  suggestions  for  the  bill.  This  has  provided  use- 
ful perspective,  and  was  instrumental  in  the  preparation  of  H.R.4019. 

H.R.  2927  is  endorsed  by  the  National  League  of  Cities  and  by  the  League  of  Cali- 
fornia Cities,  several  representatives  of  which  are  here  today.  In  addition,  numerous 
cities  from  across  the  nation  which  are  experiencing  problems  with  residential  care 
faciUties  have  endorsed  this  legislation,  and  anxiously  await  a  legislative  remedy  to 
their  problems.  H.R.  2927  also  enjoys  bipartisan  support,  with  25  current  cospon- 
sors.  I  anticipate  that  my  modified  bill,  H.R.4019,  will  also  gamer  similar  support 
since  it  is  now  the  legislative  vehicle  the  Subcommittee  wiU  seek  to  move. 

I  have  worked  in  good  faith  to  address  the  concerns  expressed  early  on  to  H.R. 
2927,  and  beUeve  that  the  result  of  my  efforts  is  a  more  narrowly  crafted  piece  of 
legislation  that  will  provide  reUef  to  the  individuals  and  communities  who  have 
been  victims  of  a  loophole  in  the  Fair  Housing  Act. 

Mr.  Chairman  and  Members  of  the  Constitution  Subcommittee,  I  appreciate  yovu" 
interest  in  H.R.  4019,  and  thank  you  once  again,  for  this  opportunity  to  testify  on 
its  behalf 

Mr.  Canady.  Thank  you,  Representative  Bilbray.  I  don't  have 
any  questions;  I  understand  there  are  other  members  of  the  panel 
who  may.  I  just  want  to  say  that  I  noticed  your  original  bill  was 
cosponsored  by  Representative  Filner,  who  I  actually  met  when  I 
was  at  the  Republican  convention.  He  was  greeting  some  people  as 
they  were  entering  the  convention  in  San  Diego.  So  this  bill  was 
a  bipartisan  effort? 

Mr,  Bilbray,  Not  only  a  bipartisan  effort,  but  across  the  board. 
In  fact,  the  interesting  thing  about  it  is  Bob  served  on  the  city 


council  while  I  was  at  the  county  trying  to  site  these  facilities  in 
his  jurisdiction,  and  we  have  had  disagreements  before,  but  we  saw 
that  this  was  something  we  could  come  together  on.  So  we  had  ac- 
tually been  on  opposite  sides  of  the  fence  on  this  thing,  but  we  saw 
the  abuses.  And  to  be  blunt  with  you.  Bob  and  I  represented  some 
working-class  neighborhoods  who  had  been  abused  by  this  process 
and  wanted  to  balance  it  out. 

Mr,  Canady.  Thank  you  very  much,  and,  again,  I  appreciate  your 
interest  in  this  and  the  work  you  have  done  on  this  issue,  and  we'll 
look  forward  to  continuing  to  work  with  you  to  come  up  with  an 
approach  that  protects  the  rights  of  all  those  involved. 

Representative  Frank. 

Mr.  Frank.  Thank  you,  Mr.  Chairman.  I  was  not  raising  any 
question  about  the  bill's  filing  in  February.  My  point  was  that  by 
waiting  until  a  couple  of  weeks  before  we  get  out  of  here  we  guar- 
anteed that  this  bill  would  go  nowhere,  and  I  don't  think  this  hear- 
ing has  any  serious  legislative  purpose.  No  one  thinks  this  bill  is 
going  to  come  remotely  close  to  becoming  law  with  the  last  few 
weeks  of  the  session. 

But  I  do  have  a  question,  and  I  completely  agree  with  our  col- 
league with  the  absolute  impropriety  of  some  of  the  things  HUD 
did  a  few  years  ago  in  terms  of  people's  first  amendment  rights.  I'm 
wondering  if  you've  seen  the  regulations  that  were  first  issued  in 
September  1994  and  have  been  reissued,  because  these  regulations 
seem  to  me  now  to  correct  that  abuse,  and,  in  fact,  to  protect  peo- 
ple's rights.  In  fact,  they  explicitly  say  that,  "you  have  a  right  to 
petition  the  Government,"  et  cetera.  They  won't  even  accept  a  com- 
plaint based  on  that.  Have  you  seen  the  regulations? 

Mr.  BiLBRAY.  I've  seen  the  regulations.  The  concern  we  have 
there,  frankly,  if  you  really  want  to  come  down  to  it,  is  the  fact  that 
the  administration  has  moved  both  ways  on  this  thing.  I  don't 
think  we  ever  meant  to  give  the  administration — I  don't  think  you; 
I  wasn't  here — I  don't  think  you,  Congressman,  ever  meant  to  give 
the  administration  the  authority  or  the  approval  to  do  the  process 
they  have  been  doing. 

Mr.  Frank.  No,  as  a  matter  of  fact,  we  couldn't  have  because 
some  of  what  they  did  was  unconstitutional,  and  there  is  always 
a  question  about  whether  regulations  are  enforced.  But  my  ques- 
tion is,  if  the  regulations  that  have  been  promulgated  were  policy, 
do  you  think  they  are  appropriate  policy? 

Mr.  BiLBRAY.  I  think  they're  moving  in  the  right  direction. 

Mr.  Frank.  All  right,  because  I'm  not  aware  of  any  violations 
since  they've  done  these  regulations.  That  is,  they  made  some  mis- 
takes. I  understand  that  this  was  not  new  with  this  administration; 
this  was  a  pattern.  And  I  think  they  have  corrected  it  and  that,  if 
people  come  up  with  violations  to  the  regulations,  that  would  be 
important.  But  we  should  note  that  these  are  regulations  that  have 
been  in  effect  that  correct  these  problems,  and  I'm  not  aware  of  any 
violations  since. 

Let  me  just  ask  you  just  one  other  question.  What  about  the  no- 
tion, some  people  have  said,  that  where  there  is  exclusionary  zon- 
ing, where  local  communities  use  zoning  to  keep  out  lower  income 
people,  people  who  are  different,  that  the  Federal  Government 
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ought  to  retaliate  by  cutting  off  housing  subsidies?  What  do  you 
think  of  that  poHcy? 

Mr.  BiLBRAY.  Under  this  bill,  anyone  who  discriminates  against 
the  disabled  will  still 

Mr.  Frank.  No,  no,  that's  not  the  question. 

Mr.  BiLBRAY.  Are  you  talking  about  the  exclusionaries  under 
the 

Mr.  Frank.  I'm  talking  about  proposals  that  say  that  if  there  is 
exclusionary  zoning  to  exclude  people  who  are  different,  as  one  of 
the  proposals  said — it  talked  about  people  who  are  different.  If 
HUD  found  that  there  was  exclusionary  zoning,  housing  commu- 
nities would  lose  their  Federal  HUD  funds.  Do  you  think  that's  an 
appropriate  policy? 

Mr.  BiLBRAY.  I  think  that  that  is  an  appropriate  policy  based  on 
action,  not  on  freedom  of  speech,  and  if  you're  a  constitutional 
scholar,  you  would  know  the  difference. 

Mr.  Frank.  Well  that's  a  separate  issue,  I  agree.  We're  talking 
about  a  separate  issue  here  now  because  I  think  there  are  two  sep- 
arate issues.  Freedom  of  speech — people  have  an  absolute  right  to 
say  no  to  it.  But  I'm  talking  now  about — I  thought  part  of  this  had 
to  do  with  zoning  questions.  Well,  part  of  what  we're  going  to  do 
later  has  to  do  with  zoning  questions  and  whether  or  not  there 
should  be  an  override  by  some  of  these  rules  of  local  zoning.  And 
I'm  just  asking  you,  what  do  you  think  of  the  policy  that  says 
where  local  zoning — we're  not  talking  now  about  individuals — 
where  local  zoning  is  found  by  HUD  to  be  unduly  restrictive,  that 
communities  that  did  that  zoning  would  lose  their  HUD  funding? 

Mr.  BiLBRAY.  I  think  you've  got  the  Detroit  case  where  what  is 
reasonable  is  based  on  many  different  factors,  and  I  think  the  court 
cases  have  ruled  that  under 

Mr.  Frank.  Well,  I'm  talking  about  statute,  whether  we  should 
pass  a  statute  to  that  extent. 

Mr.  BiLBRAY.  There  should  be  the  determination  of  what  is  rea- 
sonable, and  the  fact  is  that  I  don't  know  if  you  or  I  are  going  to 
sit  here  in  Washington  and  say  what  is  reasonable  zoning.  The 
courts  have  already 

Mr.  Frank.  Well,  you  don't  think  HUD  should  be  allowed  to  do 
that? 

Mr.  BiLBRAY.  I  think  HUD  should  live  by  the  rulings  of  the  De- 
troit ruling  which  basically  says  that  you  need  to  accommodate; 
you  cannot  exclude.  And  all  I  can  say  is  that  if  the  law  is  clear  that 
you  cannot  exclude  facilities  that  provide  pornography,  we  dam 
well  should  make  sure  that  you  cannot  totally  exclude  the  ability 
to  site  these  types 

Mr.  Frank.  The  law  is  based  on — I  mean,  it  seems  a  little  back- 
wards to  say  we  should  be  governed  by  the  court  because  the  court 
is  governed  by  what  we  say.  We  don't  believe  in  judicial  autocracy, 
I  think.  And  the  question  is.  But  you  are  then  in  favor  of  a  policy 
which  says  the  Federal  Government  can  set  standards  about  exclu- 
sion, and  if  communities  are  too  exclusionary,  the  Federal  Govern- 
ment can  step  in  and  overrule  them? 

Mr.  BiLBRAY.  The  Federal  Government  does  that  in  many  in- 
stances. 

Mr.  Frank.  And  you  agree  with  it? 


11 

Mr.  BiLBRAY.  I  agree  with  it  to  a  degree.  The  fact  is  that  I  don't 
believe  in  total  exemption  from  all  zoning,  and  that's  what  you've 
got  in  certain  situations  where  you  have  three  categories  of  people 
who've  committed  crimes  in  the  past  who  now  are  exempt  from 
zoning  that  other  p>eople  haven't  had. 

Mr.  Frank.  Well,  the  argument  has  been  with  regard  to  a  num- 
ber of  unrighted  people,  but  you  couldn't  put  up  a  multifamily 
dwelling  for  them  in  a  single-family  area,  I  don't  believe. 

Mr.  BiLBRAY.  Well,  I  mean,  you  could  put  in  six  people. 

Mr.  Frank,  Right,  but  it  doesn't  affect  the  type  of  building.  It  af- 
fects the 

Mr.  BiLBRAY.  No,  in  fact.  Congressman,  it  actually- 


Mr.  Frank.  Well,  that's  not  totally  exempt  from  zoning. 

Mr.  BiLBRAY.  No,  and  I'll  tell  you,  as  somebody  who  sited — and 
I  tried  to  site  these  facilities  in  multifamily  areas  as  much  as  pos- 
sible because  I  think  you  know  the  sensitivity  and  the  impact  on 
the  infrastructure  is  much  less  in  a  multifamily  unit. 

Mr.  Frank.  Thank  you. 

Mr.  Canady.  The  gentleman  from  South  Carolina,  Mr.  Inglis. 

Mr.  Inglis.  Mr.  Chairman,  I'd  be  happy  to  yield  to  you  for  ques- 
tions. 

Mr.  Canady.  Yes,  I  just  wanted  to  make  one  point  about  the 
guidelines.  In  a  case  that  was  being  dealt  with  in  the  U.S.  District 
Court  for  the  District  of  Connecticut  immediately  after  the  guide- 
lines were  promulgated  by  HUD,  the  Department  of  Justice  took 
the  position — and  I'm  quoting  from  a  memorandum  filed  by  the  De- 
partment of  Justice — ^that,  "It  should  be  noted  that  these  are  inter- 
nal guidelines  for  investigation  of  complaints  to  HUD  and  therefore 
have  no  impact  on  this  litigation."  So  the  Department  of  Justice 
took  the  position  that  they  were  not  going  to  be  bound  by  those 
guidelines,  if  I  understand  correctly. 

Mr.  Frank.  Will  the  gentleman  jdeld?  Will  the  gentleman  from 
South  Carolina  3rield  to  me  for  a  question  to  the  chairman? 

Mr.  Inglis.  I'd  be  happy  to. 

Mr.  Frank.  Thank  you.  There's  a  timing  thing  there.  One  argu- 
ment would  have  been  that  they  had  no  impact  on  that  litigation 
because  the  events  involved  in  that  litigation  and  the  arguments 
were  said  or  happened  before  the  guidelines,  so  I  see  no  evidence 
that  they  take  the  position  if  the  guidelines  aren't  binding  subse- 
quent. 

Mr.  Canady.  OK,  that's  a  good  question,  and  we'll  have  an  oppor- 
tunity to  have  the  Department  clarify  that  today,  whether  the  De- 
partment of  Justice  considers  itself  to  be  bound  by  the  guidelines 
or  not. 

Mr.  BiLBRAY.  Mr.  Chairman,  I  think  the  issue,  though,  is  kind 
of  moot  when  it  comes  down  to  the  point  if  you  know  the  executive 
branch  has  used  certain  legislation  to  step  over  a  line  that  we  all 
agree  was  a  line,  and  now  the^ve  jumped  back  over,  I  don't  care 
if  it  is  an  executive  branch  or  if  it's  a  law  enforcement  personnel 
out  in  the  streets.  If  you  know  there's  been  abuses  and  you  don't 
legislatively  go  back  to  try  to  make  sure  those  abuses  don't  happen 
again,  our  obligation  as  a  legislative  branch  is  not  being  followed. 
They  have  done  the  right  thing,  or  look  like  the^ve  done  the  right 
thing  from  the  executive  point  of  view,  but  we  have  had  a  problem 
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presented  to  us  that  exists:  a  weakness  in  the  law  that  needs  to 
be  corrected  that  nobody  intended.  All  I'm  asking  is  that  we  correct 
that  so  that  the  next  executive  branch  20  years  from  now  doesn't 
step  over  the  line  again.  It's  the  same  as 

Mr.  Frank.  If  the  gentleman  would  yield  further,  you  understand 
your  leadership  has  no  intention  of  doing  that,  however.  This  is  a 
show,  because  nothing  is  going  to  happen  between  now  and  ad- 
journment. So,  you  may  think  it  ought  to  be  done,  but  it  isn't  going 
to  be. 

Mr.  BiLBRAY.  Well,  I  think  that  we're  laying  a  foundation  for 
good  legislative  proposals,  and  I  just  ask  that  we  move  forward  as 
much  as  we  can.  Shakespeare  said,  "Man  accomplishes  as  he  may, 
not  as  he  would."  We're  doing  what  we  can,  when  we  can,  where 
we  can,  and  then  we'll  keep  moving. 

Mr.  Frank.  I  was  thinking  of  "Sound  and  fury  signifying  noth- 
ing," myself,  from  Shakespeare. 

Mr.  INGLIS.  I  yield  back  my  time,  Mr.  Chairman. 

Mr.  Canady.  The  gentleman  from  Michigan. 

Mr.  CONYERS.  Thank  you,  Mr.  Chairman. 

Brian,  I  have  some  sympathy  for  what  you're  trying  to  do.  You're 
tired  of  saying,  "Why  always  in  my  backyard?"  You  want  these 
problems  to  be  not  in  my  backyard.  You  want  to  go  from  a 
WAIMBY  to  a  NIMBY.  Isn't  that  about  it? 

Mr.  BiLBRAY.  No. 

Mr.  CONYERS.  Oh,  you  don't? 

Mr.  BiLBRAY.  I  believe  that  there's  fair  share  in  the  process  and 
it  needs  to  be  designed  to  make  sure  that  there's  at  least  a  possibil- 
ity of  fair-share  distribution.  I  sited  these  facilities  again  and 
again.  I  think  that  all  we're  asking  for  is  that  due  process  be  al- 
lowed, and  that  we  don't  allow  a  big  loophole.  And,  Congressman, 
just  remember,  these  are  businesses,  not  always  Government  ac- 
tion. When  we  were  siting  this  at  the  county,  we  were  doing  it  for 
private  contractors  most  of  the  time.  They  should  not  be  totally  ex- 
empt from  zoning  laws  if  they  are  providing  these  services  to  con- 
victed felons,  to  sex  offenders,  and  to  drug  addicts.  That's  all  I'm 
saying.  And  people  should  be  able  to  petition  their  Government 
about  the  siting  of  a  business  in  their  residential  area. 

Mr.  CONYERS.  Yes,  not  totally  exempt,  but  they  shouldn't  be  able 
to  set  up  things  that  are  not  allowed.  Would  you  agree? 

Mr.  BiLBRAY.  Well,  yes.  In  fact,  right  now  in  certain  States  they 
are  totally  exempt  from  the  local  zoning,  not  the  building  code,  but 
the  zoning  aspect. 

Mr.  CONYERS.  OK,  Brian.  When  did  you  introduce  4019? 

Mr.  BiLBRAY.  Last  night. 

Mr.  CONYERS.  OK,  so  you  don't  have  any  cosponsors  yet? 

Mr.  BiLBRAY.  No,  but  every  cosponsor  that  we've  worked  with 
and  those  who  are  from  the  other  side  of  the  aisle  have  indicated 
that  these  changes  are  what  they  wanted.  We've  had  these  changes 
in  writing  for  the  last  few  months. 

Mr.  CONYERS.  Did  you  anticipate  that  our  distinguished  col- 
league, Mr.  Becerra,  would  cosponsor  the  bill? 

Mr.  BiLBRAY.  I  talked  to  him  after  the  corrections.  He  was  en- 
couraged by  it.  He  seemed  very  supportive.  I'm  not  going  to  make 
a  determination  for  him  on  that. 
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Mr.  CONYERS.  Mr.  Filner  has  given  you  a  positive  indication? 

Mr.  BiLBRAY.  Yes.  Bob  is  very  supportive. 

Mr.  CoNYERS.  OK. 

Mr.  Frank.  Will  the  gentleman  yield? 

Mr.  CoNYERS.  Of  course. 

Mr.  Frank.  I  think  they'll  all  sign  on  in  Thanksgiving. 

Mr.  CONYERS.  You  mean — OK. 

Now  tell  me,  just  so  that  we  have  a  record  of  this,  what  did  you 
do  differently  with  the  new  bill?  H.R.  2927  was  introduced  in  Feb- 
ruary, H.R.  4019  introduced  yesterday.  What's  the  difference? 

Mr.  BiLBRAY.  The  big  difference  was  Congressman  Becerra  said, 
"Why  don't  you  focus  where  you  see  the  major  problem  and  just 
concentrate  on  that,  and  don't  cast  a  larger  net  of  the  entire  siting 
of  the  residential  facilities  that  would  handle  a  broad  scope  of 
handicapped,  mentally  ill,  and  different  types  of  facilities."  With 
his  recommendation,  and  it  was  his  recommendation  in  the  correc- 
tions committee,  it  says,  "Why  don't  you  function  on  those  three 
that  the  legislature  never  intended  to  include  in  this,  that  the 
courts  have  included?"  And  so  what  I've  done  under  his  rec- 
ommendation is  picked  out  specifically  the  three  that  the  commu- 
nities find  the  most  concerning  and  the  most  objectionable  and 
three  that  are  strictly  individual  behavior  issues  and  identify  those. 

There  are  a  lot  of  people.  Congressman,  that  don't  believe  that 
my  new  bill  does  enough  because  they  want  to  see  the  broader  net. 
I  am  just  trying  to  focus  this  specifically  on  the  very  acute  prob- 
lems and  address  them,  to  find  those  issues  that  the  big  tent — as 
you  said — ^the  broad  spectrum  that  both  sides  can  agree  on,  that 
any  reasonable  person  would  agree  that  these  should  not  be  ex- 
empt from  the  process,  should  not  be  given  the  protection  of 
other 

Mr.  CONYERS.  Brian,  would  you  do  me  a  favor?  Would  you,  after 
this  hearing — and  I  hope  you  will  stay  long  enough  to  hear  the  De- 
partment witnesses,  so  that  we  can  all  work  together  on  this — 
would  you  look  at  lines  10  and  11  of  your  bill  and  see  if  you  could 
consider,  in  consultation  with  Filner  and  Becerra  and  me,  dropping 
that  phrase?  If  you  could  work  on  that  phrase,  you  might  be 
amazed  at  what  could  happen  to  this  legislation. 

Mr.  Canady.  Would  the  gentleman  yield? 

Mr.  CoNYERS.  Of  course. 

Mr.  Canady.  Would  you  repeat  what  you  just  said  because  I 
didn't  hear  the  phrase  you  were  referring  to. 

Mr.  Conyers.  Starting  at  line  10  on  page  1  and  going  to  the  first 
couple  of  lines  on  page  2. 

Mr.  Canady.  Is  the  part  you  are  referring  to  "including  any  re- 
striction relating  to  the  maximum  number  of  unrelated  persons?" 

Mr.  Conyers.  Yes,  Mr.  Chairman. 

Mr.  Canady.  OK. 

Mr.  BiLBRAY.  You  know.  Congressman,  let  me — I  don't  know,  and 
I  guess  we  have  to  discuss  that  because 

Mr.  Conyers.  Could  I  ask  unanimous  consent  for  a  couple  of 
minutes? 

Mr.  Canady.  Without  objection,  the  gentleman  will  have  2  addi- 
tional minutes. 

Mr.  Conyers.  Thank  you. 
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Mr.  BiLBRAY.  "A  dwelling  by  a  convicted  felon,  sex  offender,  or 
recovering  drug  addict" — all  other  residential  facilities  would  be 
untouched  by  this  legislation.  It  only  makes  reference  to  the  num- 
bers of  the  people  in  the  facility  based  on  the  occupancy  of  the 
numbers.  We're  trying  to  focus  on  that.  Are  you  saying  that  the 
number  of  unrelated  people  that  are  in  these  facilities  should  have 
no  participation  at  all? 

Mr.  CONYERS.  No,  I'm  sa5dng  let's  you  and  me  and  Filner  and 
Becerra  work  on  this. 

Mr.  BiLBRAY.  OK,  thank  you,  Mr.  Chairman — I  mean,  Mr.  Con- 
gressman; I  appreciate  that. 

Mr.  CONYERS.  Well,  you  may  be  a  little  early  with  the  chairman 
part,  but 

[Laughter.] 

Mr.  Canady.  a  little  late. 

Mr.  Frank.  Will  the  gentleman  yield? 

Mr.  BiLBRAY.  Well,  I  heard  you  were  going  to  the  Senate. 

Mr.  Frank.  Let  me  ask  the  gentleman — I  appreciate  this  effort 
to  move,  but  my  counsel  points  out  that,  as  we  read  the  bill,  it  does 
not  appear  to  be  restricted  only  to  convicted  felons,  registered  sex 
offenders,  or  recovering  drug  addicts  because  it  separately  talks 
about  a  maximum  number. 

Mr.  BiLBRAY.  A  maximum  number  does;  it  does  apply  to  the 
other  facilities. 

Mr.  Frank.  To  the  others,  OK.  And  that's  what  the  gentleman 
from  Michigan  was  talking  about. 

Mr.  Conyers.  Yes,  it  is.  Let's  work  on  it  and  keep  hope  alive,  as 
Jesse  Jackson  said,  on  this  legislation.  What  the  heck?  You  know, 
at  the  end  of  a  session  two  things  frequently  happen.  One  is  that 
bills  that  we've  worked  on  for  a  long  time  somehow  never  make  the 
last  hundred  yards,  and  then  sometimes  bills  that  nobody's  ever 
seen  or  heard  of  come  out  of  nowhere  and  all  of  a  sudden  the/re 
on  the  suspension  calendar.  Sometimes  they  don't  even  hit  the  sus- 
pension calendar.  They  get  tacked  on  to  some  piece  of — pardon  my 
language — garbage,  coming  from  somewhere  else,  and  all  of  a  sud- 
den we've  got  a  bill.  So,  gads,  Brian,  if  you  could  cooperate  with 
the  happy  campers  that  constitute  the  subcommittee,  who  knows? 

Mr.  BiLBRAY.  Mr,  Congressman,  I've  been  20  years  in  public  life, 
and  those  20  years  were  nonpartisan.  That's  why  you'll  see  that 
Bob  Filner  and  I  work  together  hand-in-hand  because  we've  done 
it  before  we  got  here.  I  know  there  may  be  people  in  Nevada  who 
are  glad  my  cousin  is  gone.  It  would  have  been  the  first  time  two 
first  cousins  had  served  together  in  the  House. 

But  the  fact  here  is  I  don't  control  the  agenda.  I'm  just  a  fresh- 
man. I'm  a  new  kid  here  on  the  block,  and  I  just  wait  until  I  get 
the  green  light  of  when  my  time  was  up  to  come  forward,  and  I  just 
came  forward  as  soon  as  I  could.  And  I  waited  to  work  with  every- 
body to  try  to  get  these  details  worked  out,  and  the  reason  why  I 
didn't  drop  it  earlier  is  that,  once  I  got  the  comments  at  correc- 
tions, I  started  seeing  that  there  was  an  opportunity,  as  you  said, 
and  I  didn't  want  to  lock  it  in  until  we  had  worked  with  people  as 
much  as  possible  to  try  and  build  a  consensus. 

Mr.  Canady.  The  gentleman  from  North  Carolina. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 
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I  just  wanted  to,  first  of  all,  apologize  to  the  rest  of  the  panelists 
on  panel  II  and  panel  III  because  I'm  not  going  to  be  able  to  be 
here  for  the  rest  of  this.  There  is  a  hearing  going  on  on  a  bill  in 
another  subcommittee  that  they  think  will  move  in  the  next  20  to 
30  days,  or  however  long  we're  going  to  be  here,  and  that  hearing 
is  in  progress  now.  And  I've  got  to  make  some  choices  about  how 
I  do  this.  I  wanted  to  be  in  both  of  these  hearings.  Both  of  them 
are  very  interesting  issues,  and  I  didn't  want  anybody  on  the  sec- 
ond and  third  panels  to  think  that  I'm  leaving  just  because  I  refuse 
to  be  a  backdrop  to  a  political  hearing,  rather  than  a  substantive 
discussion. 

I've  been  known  to  be  backdrops  to  political  hearings  throughout 
this  term.  Most  of  the  Contract  With  America  I  thought  was  a  po- 
litical hearing  and  not  designed  to  yield  any  real  substantive  litiga- 
tion or  substantive  legislation,  as  the  case  may  be.  I've  been  in- 
volved in  these  political  hearings  before,  and  this  wouldn't  be  the 
first  time.  So,  I  don't  really  have  any  questions.  I  was  enjoying  the 
discussion  and  I'm  sorry  I  have  to  leave  before  I  hear  the  rest  of 
the  panelists,  and  I  hope  you  understand. 

Thank  you,  Mr.  Bilbray,  for  allowing  me  to  do  that  on  your 
watch. 

Mr.  Bilbray.  Thank  you. 

Mr.  Watt.  I  yield  back  the  balance  of  my  time. 

Mr.  Canady.  I  thank  the  gentleman  for  jdelding  back,  and  we'll 
now  move  to  our  second  panel. 

Thank  you.  Representative  Bilbray. 

If  the  members  of  the  second  panel  would  come  forward  and  take 
your  seats — the  testimony  from  our  second  panel  today  will  begin 
with  Roger  Conner,  executive  director  of  the  American  Alliance  for 
Rights  &  Responsibilities.  Mr.  Conner  works  to  promote  and  defend 
balanced  initiatives  concerning  the  rights  and  responsibilities  of 
Americans  and  the  communities  in  which  they  live. 

Also  joining  us  today  is  Elizabeth  Julian.  Ms.  Julian  is  Assistant 
Secretary  for  Fair  Housing  and  Equal  Opportunity  at  the  U.S.  De- 
partment of  Housing  and  Urban  Development.  Then  we  will  hear 
from  the  Honorable  Antonio  Pagan.  Mr.  Pagan  is  a  councilman  for 
part  of  New  York  City  and  serves  on  the  council's  Committee  on 
Housing  and  Buildings.  As  chairman  of  the  city's  Hidden  Homeless 
Task  Force,  he  highlighted  the  plight  of  thousands  of  homeless 
families  in  New  York. 

Next  to  testify  will  be  Stuart  Ishimaru.  Mr.  Ishimaru  works  at 
the  Civil  Rights  Division  of  the  U.S.  Department  of  Justice  as  coun- 
sel to  the  Division's  Assistant  Attorney  General.  Concluding  this 
panel  will  be  Ms.  Barbara  Pressly.  Ms.  Pressly  has  represented 
Nashua,  NH,  for  two  terms  as  State  representative  and  State  sen- 
ator. She  was  active  in  the  Nashua  HUD  fi-ee  speech  case  during 
her  last  term  as  State  senator. 

Without  objection,  the  statement  of  each  of  the  witnesses  will  be 
made  a  part  of  the  record.  I  would  ask  each  of  the  witnesses  to 
please  summarize  your  testimony  in  no  more  than  5  minutes  and 
would  appreciate  that  very  much. 

Mr.  CONYERS.  Chairman  Canady,  would  you  yield  to  me  before 
the  witnesses  begin? 

Mr.  Canady.  I  would  yield  to  the  gentleman. 
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Mr.  CONYERS.  Thank  you  very  much.  Normally,  it  is  customary 
for  representatives  of  the  departments  of  the  Federal  Government 
to  testify  after  the  sponsoring  members,  and  I  notice  that  stuck 
firmly  between  a  distinguished  councilman  and  a  former  State  sen- 
ator is  the  counsel  to  the  Assistant  Attorney  General  of  the  Civil 
Rights  Division.  Would  it  satisfy  your  orderly  sense  of  procedure 
that  he  at  least  go  first?  I  see  that  the  Assistant  Secretary  for 
Housing  is  also  here. 

Mr.  Canady.  Let  me  say  to  the  gentleman  from  Michigan,  we 
have  worked  with  the  minority  staff  in  preparing  for  this  hearing. 
To  my  knowledge — and  I've  consulted  with  my  staff — there  has 
been  no  objection  to  the  order  of  witnesses,  and  I'd  yield  to  Mr. 
Frank. 

Mr.  Frank.  The  gentleman  is  accurate.  We  had  no  problem  with 
this.  We  didn't  hear  any  objection  from  any  of  the  administration 
people.  In  fact,  I  would  think  there  might  be  some  advantage  in 
speaking  after,  in  having  them  mixed  in  so  that  they  can  react. 

Mr.  Canady.  And  let  me  say  this:  I  think  the  important  thing  is 
that  we're  going  to  hear  from  everybody  here.  Everybody  is  going 
to  have  an  opportunity.  Mr.  Ishimaru  is  going  to  have  a  second  op- 
portunity on  the  second  panel,  so  he's  going  to  be  with  us  twice. 

Mr.  Frank.  He  will  be  doubly  in  your  gratitude;  he  is  doubly  in 
your  gratitude. 

Mr.  Canady.  I'm  sure  he's  looking  forward  to  that  additional  op- 
portunity. But  we're  going  to  proceed  as  I've  indicated,  but,  as  al- 
ways, in  the  future  we'll  be  happy  to  work  with  minority  in  trying 
to  accommodate. 

Mr.  Frank.  If  the  gentleman  would  yield,  you  did  in  this  case, 
certainly.  As  the  ranking  member,  I  had  no  problem  with  this  ar- 
rangement. 

Mr.  Canady.  Thank  you  very  much. 

Mr.  Conyers.  Well,  then  I'll  withdraw  to  save  myself  from  fur- 
ther embarrassment.  I  didn't  know  that  everybody  had  agreed  to 
it.  I  hadn't  seen  the  list  until  just  now,  but  if  the  order  meets  with 
the  approval  of  the  Government  people  here,  it's  fine  with  me  and 
I  thank  you  for  your  time. 

Mr.  Canady.  Thank  you. 

Mr.  Conner. 

STATEMENT  OF  ROGER  L.  CONNER,  EXECUTIVE  DIRECTOR, 
AMERICAN  ALLIANCE  FOR  RIGHTS  &  RESPONSIBILITIES 

Mr.  Conner.  Mr.  Chairman,  my  name  is  Roger  Conner.  Thank 
you  very  much,  and  members  of  the  committee,  for  offering  me  the 
opportunity  to  testify  this  morning. 

I'm  going  to  depart  both  from  my  prepared  remarks  and  from  my 
"prepared"  prepared  remarks  to  go  directly  to  what  I  think  is  the 
heart  of  this  hearing.  There  are  three  separate  issues  that  need  to 
be  addressed  under  the  Fair  Housing  Act.  One  is  whether  the  citi- 
zens of  this  country  have  the  right  to  gather  petition  signatures, 
to  write  letters  to  their  representatives,  to  make  statements  at 
public  hearings,  engage  in  demonstrations,  and  bring  lawsuits  to 
enforce  valid  State  and  local  laws. 

The  second  question  is  whether  the  providers  of  social  services 
combined  with  housing  can  load  them  all  up  in  inner-city  neighbor- 
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hoods  and  the  cities  be  powerless  to  prevent  that  excessive  con- 
centration, something  that  happens  every  day.  And  the  third  is  the 
one  that's  gotten  all  the  headlines,  which  is  whether  single-family 
neighborhoods  should  be  permitted  to  keep  out  all  of  these 
multiuse  facilities. 

If  last  night  there  had  been  a  hearing  in  your  district  for  a  feder- 
ally-funded facility  to  bring  a  facility  for,  let  us  say,  court-adju- 
dicated juveniles  into  a  neighborhood  that  already  has  all  of  the 
other  facihties  for  special  needs  populations,  and  people  stood  up 
at  that  hearing  and  said,  "How  come  all  of  them  get  located  in  our 
neighborhood?  And  what  about  the  controls  that  are  going  to  be 
placed  on  this  faciUty  to  prevent  potential  harm  to  our  neighbor- 
hood?" Somebody  would  stand  up  from  the  provider  and  say,  "I'm 
taking  names  of  everybody  who  stands  up  and  says  anything  like 
that,  and  I  will  submit  your  name  to  the  Federal  Grovemment  be- 
cause you  are  violating  the  rights  of  people,  and  if  you  persist  and 
go  forward  with  your  threatened  lawsuit,  you  will  be  sued  by  the 
Justice  Department  of  the  United  States  of  America  for  doing  so. 
My  advice  to  you  is  to  sit  down  and  shutup," 

Now  that  person  might  stand  up,  or  someone  might  stand  up  and 
say,  "That's  ridiculous.  This  is  the  first  amendment,  and  I  heard 
something  about  HUD  reversing  its  position  on  that."  And  the 
smart  developer  would  stand  up  and  say,  "I've  got  a  document  here 
submitted  by  the  U.S.  Department  of  Justice  to  a  court  of  com- 
petent jurisdiction  in  this  country,  and  it  says  that  what  HUD  put 
out  are  internal  guidelines  for  investigation  of  complaints  to  HUD 
and  therefore  have  no  impact  on  this  litigation."  And  more  impor- 
tant, in  this  same  document,  after  the  HUD  guidelines  came  out — 
and  I'm  quoting  the  entire  sentence  without  ellipsis — "The  United 
States  has  already  set  forth  its  position  in  its  numerous  submis- 
sions to  the  court,  and  the  position  of  the  United  States  has  not 
changed." 

And  then  the  person  would  stand  up  and  say,  "Well,  that's  a 
bunch  of  radicals  appointed  by  Clinton.  We'll  get  rid  of  them  in  this 
coming  election."  ^d  the  developer  would  stand  up  and  say, 
"Wrong.  This  policy  began  in  the  George  Bush  administration  with 
Secretary  Jack  Kemp.  That's  who  started  it.  It  has  continued  under 
the  administration  of  Bill  Clinton."  This  is  a  Justice  Department 
and  Housing  and  Urban  Development  case  of  bureaucrats'  contin- 
ued persistent  misuse  of  Federal  authority,  and  they  have  backed 
off  pubUcly  in  a  crabbed  posture  that  continues  to  expose  citizens 
to  this  kind  of  intimidation,  and  it  happens  every  week. 

Now,  there's  only  one  way  to  solve  it.  There's  only  one  way  to 
stop  it,  and  that's  for  this  Congress  to  clarify  its  intent.  Now,  what 
I'd  have  to  say,  and  I  have  said  this  to  citizens  who  called  me  after 
Nat  Hentoff's  column  api>eared  just  a  few  weeks  ago.  They  said, 
"That  can't  be  true."  I  said,  "It  is  true."  And  they  said,  "Well,  this 
is  the  Clinton  radicals,  right?"  No,  it  was  started  by  the  Bush  ad- 
ministration. And  they  said,  "Well,  Congress  doesn't  know  about 
this,  does  it?"  And  I  say,  "It  certainly  does.  It  held  a  hearing  2 
years  ago." 

This  bill,  this  problem,  at  least  the  first  amendment  problem, 
should  have  been  addressed  by  a  bill  on  the  suspension  calendar 
at  the  end  of  the  last  session,  and  it  ought  to  be  addressed  by  a 
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bill  on  the  suspension  calendar  in  this  session.  Now  the  business 
of  balancing  the  rights  of  local  communities  to  control  multifamily 
developments  and  so  on — that's  a  more  complicated  problem,  I  can 
see.  But  the  first  amendment  part  of  this  should  have  been  dealt 
with. 

Now  let  me  reiterate  why  I  believe  its  necessary  for  Congress  to 
act.  No.  1,  the  guidelines  issued  by  HUD  were  not  administrative 
rules,  Mr.  Frank.  They  were  guidelines.  Guidelines  can  be  removed 
without  notice,  without  opportunity  for  hearing,  with  a  flick  of  a 
pen.  More  important,  the  guidelines  are  very  carefully  written  to 
make  it  clear  that  HUD  did  not  say  that  first  amendment-protected 
activities  cannot  be  a  violation  of  the  act.  Let  me  read  you  the  foot- 
note. It's  a  very  important  footnote. 

Mr.  Canady.  Your  time  has  expired,  and  what  we're  going  to  do 
is  give  you  2  additional  minutes,  and  we'll  follow  that  with  every- 
one. But  the  2  minutes — that's  going  to  be  it,  so  we're  going  to  need 
to  stay  on  track  here.  Without  objection,  you'll  have  2  additional 
minutes. 

Mr.  Conner.  This  guidance  is  not  meant  to  circumscribe  the 
rights  of  any  individual  who  believes  that  his  or  her  rights  under 
the  Fair  Housing  Act  have  been  violated.  The  Department  recog- 
nizes that  there  may  be  disagreement  with  the  Department's  deci- 
sion not  to  accept  complaints  in  certain  categories  of  cases.  These 
guidelines,  Mr.  Frank,  invite  people  to  bring  private  lawsuits, 
which  are  authorized  under  the  act,  against  ordinary  citizens  for 
engaging  in  first  amendment  activities  because  this  Congress  has 
not  clearly  drawn  a  line  to  protect  the  citizens. 

And  the  Justice  Department — their  testimony  I  read  here.  They 
say,  "We'll  never  use  the  Fair  Housing  Act  against  citizens  for  exer- 
cising first  amendment  rights."  Let  me  read  you  their  brief  filed  in 
the  Robinson  case,  in  a  case  where  they  conceded  that  the  lawsuit 
that  was  brought  was  not  a  sham  lawsuit,  was  not  a  frivolous  law- 
suit, was  a  legitimate  lawsuit  to  test  the  meaning  of  both  State  law 
and  its  relationship  to  the  Federal  law.  Let  me  read  you  what  they 
said:  'The  first  amendment  does  not  immunize  lawsuits  which  seek 
an  illegal  objective,  such  as  relief  that  is  barred  by  Federal  law." 
So,  it's  catch-22.  You  have  the  right  to  bring  a  lawsuit,  but  if  you 
have  a  difiierent  interpretation  than  we,  the  Department  of  Justice 
does,  of  the  meaning  of  the  Fair  Housing  Act,  your  first  amend- 
ment rights  evaporate. 

Now  there  is  only  one  way  to  deal  with  that  sign  of  bologna-slic- 
ing when  it  comes  to  the  first  amendment:  a  clear  and  decisive  act 
by  this  committee,  this  Congress,  and  it's  long  past  due. 

[The  prepared  statement  of  Mr.  Conner  follows:] 

Prepared  Statement  of  Roger  L.  Conner,  Executive  Director,  American 
Alliance  for  Rights  &  RESPONsmiLrnES 

Mr.  Chairman,  members  of  the  Subcommittee,  I  thank  you  for  the  opportvmity  to 
testify  before  you  today  concerning  the  implementation  of  the  Fair  Housing  Act 
Amendments  (FHAA)  by  the  Department  of  Housing  and  Urban  Development 
(HUD)  and  the  Department  of  Justice  (DOJ),  and  to  comment  on  the  impact  of  the 
draft  legislation  now  being  circulated  for  discussion  by  Rep.  Bilbray. 

My  name  is  Roger  Conner,  and  I  am  Executive  Director  of  the  American  AUiance 
for  Rights  &  ResponsibiUties  (AARR).  The  AARR  is  a  non-partisan,  national  organi- 
zation of  citizens  of  many  different  pohtical  persuasions.  We  are  working  to  help 
citizens  at  the  grassroots  level  regain  control  over  their  streets,  parks  and  other 
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public  spaces  from  crime  and  disorder,  and  to  defend  public  policies  which  strike 
a  balance  between  individual  liberties  and  community  responsibility.  I  should  add 
that  the  views  I  am  expressing  today  are  my  own,  since  time  did  not  permit  the 
appropriate  AARR  Board  review  before  toda/s  hearing. 

Over  the  past  fovu-  years  the  AARR  has  been  contacted  by  neighborhood  groups 
across  the  covmtry  who  concerned  about  the  misuse  of  the  FHAA  to  reinforce  his- 
toric patterns  of  discrimination  and  discoiu-age  citizens  from  participating  in  deci- 
sions of  their  government  on  issues  which  directly  affect  their  lives.  We  have  inves- 
tigated a  number  of  these  complaints,  we  have  filed  protests  with  DOJ  and  HUD, 
and  we  circulated  a  petition  to  neighborhood  groups  across  the  country. 

In  the  course  of  this  work  I  have  reached  six  principal  conclusions. 

1.  We  need  an  expansion  in  this  country  of  shelter  combined  with  supportive  serv- 
ices for  persons  who  are  mentally  ill  and/or  addicted  to  drugs  and  alcohol,  especially 
those  who  have  burned  their  bridges  to  friends  and  family — the  "homeless." 

There  is  an  overwhelming  consensus  today  that  untreated  mental  Ulness,  addic- 
tion to  drugs  and  alcohol,  and  a  combination  of  these  maladies  is  the  primary  expla- 
nation for  the  persistent  problem  of  visible,  desperate,  seemingly  helpless  people 
who  make  their  lives  on  our  city  streets.  We  work  with  downtown  business  leaders 
and  inner-city  neighborhood  leaders  who  tell  us  they  cannot  address  the  quality  of 
life  problems  which  customers  and  residents  complain  of  without  expanding  shelter 
combined  with  social  services  for  people  now  Uving  on  the  street. 

For  this  reason,  we  applaud  Secretary  Cisneros  in  his  commitment  to  a  spectrum 
of  facilities  to  provide  treatment  and  support  for  recovery  for  this  needy  population. 
There  has  been  a  lot  of  talk  about  false  victimization  recently,  but  we  should  all 
recognize  that  many  of  the  street  people  are  victims  in  the  6^est  sense.  Nobody 
chooses  to  be  a  schizophrenic. 

2.  HUD  policies  are  reinforcing  historic  patterns  of  discrimination.  For  over  twen- 
ty years  state  and  local  governments  have  been  in  the  process  of  deinstitutionaliza- 
tion and  privatization  of  social  services  for  exceptionally  needy  persons.  Instead  of 
mental  institutions  we  have  SRO's.  Instead  of  orphanages  we  have  group  foster  care 
homes.  Instead  of  prisons  we  have  half  way  houses.  Instead  of  piibUc  hospitals  or 
institutions  for  drug  addicts  we  have  drug  rehabilitation  facihties  in  residential 
neighborhoods. 

Por  a  variety  of  reasons,  the  non-profit  organizations  who  operate  these  facilities 
have  tended  to  concentrate  them  in  at  risk  neighborhoods."  These  are  communities 
where  an  active  struggle  is  under  way  between  the  community  builders  and  the 
forces  of  social  disintegration;  communities  which  are  often  integrated  by  social 
class,  race  and  ethnici^.  They  are  typically  politically  weak  and  poorly  organized. 
And  they  carry  a  staggering  percentage  of  tne  drug  rehabihtation  facihties,  halfway 
houses  for  released  criminals,  group  homes  for  msabled  or  dysfunctional  persons, 
SRO's  for  mentally  ill  substance  abusers.  Hospices  for  AIDS  sufferers,  and  so  on. 

In  the  past  few  years,  citizens  in  these  at  risk  neighborhoods  have  begun  to  fight 
back  against  crime  and  disorder,  especially  the  threat  represented  by  open  drug 
markets.  I  am  coauthor  of  The  Winnable  War,  a  Community  Guide  to  Eradicating 
Street  Drug  Markets,  which  has  sold  over  15,000  copies  across  this  country,  and 
have  been  in  touch  with  many  of  these  neighborhoods  in  the  course  of  my  research. 

Citizens  in  these  neighborhoods  beUeve  that  a  high  concentration  of  such  facihties 
is  harmful  to  the  health  of  their  neighborhoods.  First,  the  operators  are  not  uni- 
formly able  or  accountable.  Inevitably,  some  become  the  equivalent  of  slum  land- 
lords. Second,  there  is  a  very  high  recidivism  rate  among  the  addicted  population. 
Drug  dealers  understand  this,  and  by  creating  concentrations  of  recovering  addicts 
we  inadvertently  create  a  target  for  dealers.  A  badly  managed  facihty  which  pro- 
vides shelter  or  housing  to  mentally  ill  and  addicted  persons  is  a  disaster  for  an 
at  risk  neighborhood.  A  high  concentration  of  such  facilities  creates  a  negative  syn- 
ergism that  drains  the  energy  of  neighborhood  activists  who  have  enough  problems 
to  cope  with  as  it  is. 

Non-profit  providers  and  local  government  agencies  have  a  tendency  to  target 
these  neighborhoods,  however,  because,  compared  to  other  neighborhoods,  residents 
are  relatively  weak  poUtically,  the  property  is  relatively  cheap,  and  the  buildings 
tend  to  be  relatively  large.  And  providers  who  manage  several  sites,  which  is  com- 
monplace, gain  efiiciencies  by  clustering  the  facihties.  From  Columbia  Heights  in 
Washington  D.C.  to  the  lower  east  side  in  Manhattan  to  University  Boulevard  in 
Berkeley,  the  pattern  is  the  ssime. 

Because  at  risk  neighborhoods  are  subjected  to  high  concentrations  if  matters  are 
left  to  the  decisions  of  private  non-profit  organizations,  the  only  way  to  prevent  un- 
fair concentrations  is  for  cities  to  adopt  and  enforce  exphcit  "fair  share"  or  "anti- 
concentration  policies,"  which  a  few  cities  are  starting  to  do.  Or  I  should  say  were 
starting  to  do  until  HUD  determined  that  the  FHAA  prohibits  "fair  share"  policies. 
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What  is  worse,  HUD  considers  citizen  complaints  about  unfair  concentration  so  ver- 
boten  that  HLTD  will  treat  such  statements  in  pubUc  hearings  as  evidence  that  any 
subsequent  local  decision  to  deny  a  rezoning  or  special  use  permit  is  motivated  by 
discrimination.  Indeed,  if  you  were  a  city  council  or  planning  board  instead  of  a  Con- 
gressional Committee,  and  you  voted  to  deny  a  special  use  permit  using  the  argu- 
ments I  just  made  about  over  concentration  and  the  tendency  of  recovering  addicts 
to  backslide,  complaints  could  be  filed  against  you  personally.  HUD  could  inves- 
tigate and  demand  that  you  enter  a  voluntary  agreement  to  refrain  from  such  con- 
duct or  face  civil  penalties.  In  at  least  one  instance  I  have  been  told  that  a  former 
governor's  stafiF  screened  his  mail  to  make  sure  he  did  not  have  a  chance  to  read 
such  politically  incorrect  input  from  his  constituents,  thanks  to  a  consent  agreement 
he  entered  into  with  HUD. 

It  is  hard  for  me  to  believe  that  the  Congress,  in  passing  the  FHAA,  intended  for 
HUD  to  reinforce  past  patterns  of  discrimination  against  at  risk  neighborhoods,  but 
that  is  precisely  what  they  are  doing. 

3.  HUD's  policies  have  had  an  enormous  chilling  effect  on  citizen  participation 
across  the  U.S.  I  wish  I  could  count  the  number  of  calls  we  have  received  in  the 

East  two  years  from  citizens'  groups  who  are  afraid  to  organize,  to  speak  at  public 
earings,  to  gather  signatures.  They  are  being  threatened,  both  publicly  and  pri- 
vately, with  the  fihng  of  HUD  complaints  or  Justice  Depeirtment  lawsuits.  Publicity 
about  the  actual  investigations  has  been  devastating  to  groups  which  rely  on  volun- 
teer citizen  energy.  HUD's  newly  published  guidelines  are  welcome,  but  guidelines 
can  be  changed  on  a  whim. 

More  important,  the  guidelines  do  not  claim  to  be  an  interpretation  of  tency  will 
use  its  discretion.  The  guidelines  recognize  that  the  FHAA  gives  a  right  of  action 
to  private  persons  and  the  Department  of  Justice,  and  explicitly  state  that  they  are 
not  intended  to  prevent  these  other  persons  from  filing  civil  lawsviits  against  the  po- 
litically incorrect. 

More  important,  as  set  out  in  my  chronology  of  the  New  Haven  case  later  in  this 
testimony,  the  U.S.  Justice  Department  does  not  agree  with  HUD's  interpretation 
of  the  statute,  they  are  not  bound  by  the  HUD  guidelines.  And  the  Justice  Depart- 
ment has  a  hammer  more  powerful  than  a  mere  investigation  by  HUD:  They  can 
haul  ordinary  citizens  into  federal  court,  imposing  an  un-reimbursable  burden  of 
thousands  of  dollars  in  attorneys  fees,  a  penalty  which  they  have  imposed  on  ordi- 
nary citizens  for  acting  on  their  first  Ajnendment  rights. 

In  light  of  these  abuses,  ordinary  citizens  have  asked  me:  Did  Congress  really  in- 
tend to  release  federal  bureaucrats  upon  us?  If  not,  why  hasn't  Congress  acted  to 
clarify  its  intent?  Today,  I  cannot  give  them  an  answer. 

4.  HUD's  ambiguous  policies  on  citizen  suits  and  DOtTs  inconsistent  actions  are 
creating  confusion  and  a  further  chilling  effect.  I  have  received  calls  from  a  woman 
in  Illinois  who  wanted  to  contest  a  re-zoning  from  commercial  to  mvilti-family  on  the 
basis  that  the  rezoning  was  in  conflict  with  a  recently  adopted  master  plan.  Her  suit 
was  permitted  by  state  and  local  law.  She  said  to  me,  "we  can  afford  to  sue  under 
the  zoning  law,  but  we  couldn't  afford  to  take  on  a  federal  suit,  and  the  developer 
has  promised  to  file  a  HUD  complaint  and  if  we  go  to  court.  Our  lawyer  says  our 
suit  is  valid,  but  HUD  might  determine  otherwise.  He  says  HUD  could  investigate 
us,  and  that  the  Justice  Department  could  sue  for  civil  damages.  If  there  is  any  risk 
of  that,  my  neighbors  and  I  must  abandon  our  case  because  we  are  persons  of  very 
modest  means."  I  had  to  tell  her  the  developer  was  right,  that  she  risked  being  at- 
tacked by  her  own  government  if  she  tried  to  vindicate  local  zoning  laws  in  court. 

Why  should  HUD  and  DOJ  hold  this  legal  Sword  of  Damocles  over  the  necks  of 
citizens  who  disagree  with  its  interpretation  of  federal  law?  HUD  has  many  tools 
to  resist  lawsuits  it  does  not  like.  The  United  States  government  can  intervene  or 
file  amicus  briefs  in  such  cases,  for  example.  As  to  sham  lawsuits,  there  are  rules 
to  discipline  lawyers  who  bring  frivolous,  abusive  lawsuits. 

I  ask  the  members  of  the  subcommittee  this  question:  When  you  passed  the 
FHAA,  was  it  your  intent  permit  HUD  to  investigate  and  fine  citizens  whose  sole 
offense  is  to  file  suit  to  enforce  a  valid  state,  local,  or  federal  law,  or  speak  out  at 
public  hearings,  or  circulate  petitions?  If  so,  it  appears  to  us  that  you  have  run  di- 
rectly into  the  constitutional  guarantee  of  citizens  to  petition  the  government  for  re- 
dress of  grievances.  If  not,  why  hasn't  the  statute  been  amended? 

5.  HUD  and  DOJ's  strategy  is  divisive  and  destructive  to  community-building.  I 
realize  that  there  are  many  of  my  colleagues  involved  in  advocacy  tor  juveniles, 
mentally  handicapped,  homeless  children,  and  other  worthy  and  needy  populations 
who  like  the  FHAA  as  it  is.  They  like  being  exempted  from  local  zoning,  since  they 
are  suspicious  of  local  government.  And  some  of  tnem  enjoy  being  able  to  brandish 
the  FHAA  to  silence  their  opponents  in  local  government  and  among  their  neigh- 
bors. 
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The  Biblical  admonition  that  "he  who  sows  the  wind  shall  reap  the  whirlwind" 
is  operating  with  a  vengeance  in  this  field.  Citizens  who  question  new  facihties  for 
their  neighborhoods  are  now  routinely  threatened  with  HUD  complaints  and  DOJ 
lawsuits.  Public  officials  who  listen  to  their  constituents  are  warned  pubUcly  that 
they  will  be  investigated  and  fined  as  private  citizens  if  they  vote  the  wrong  way. 
This  strategy  is  the  dead  cat  in  the  weU  of  pubUc  support  for  FHAA  enforcement 
and  residentially  based  facilities.  Because  people  are  not  very  inclined  to  be  trustful 
or  to  compromise  when  the  threat  of  federal  investigations  is  hanging  over  the  room. 

6.  The  Department  of  Justice  does  not  agree  with  HUD  Secretary  Henry  Cisneros 
on  the  meaning  of  the  FHAA.  I  have  attached  as  an  appendix  to  this  testimony  the 
tawdry  history  of  the  Justice  Department's  intimidation  of  a  citizens'  group  in  New 
Haven,  Connecticut. 

Briefly  stated,  the  facts  are  these.  A  citizens'  group  learned  that  a  group  home 
was  to  be  placed  in  their  neighborhood  without  any  pubUc  hearing  or  public  notifica- 
tion of  its  intended  purpose.  They  sued  the  City  to  force  it  to  enforce  the  zoning 
law  by  requiring  a  permit.  The  group  home  operator.  There's  No  Place  Like  Home, 
Inc.,  filed  a  HUD  complaint.  The  Justice  Department  sued.  A  federal  magistrate 
judge  held  in  favor  of  the  Justice  Department.  The  citizens  appealed. 

After  the  briefs  were  filed  in  the  appeal  but  before  a  decision  by  the  Federal  Dis- 
trict Court  judge,  the  HUD  Secretary  Cisneros  announced  the  new  policy.  The  de- 
fendants in  New  Haven  were  jubilant,  and  asked  the  Justice  Department  to  drop 
their  suit.  Assistant  Attorn^  General  Deval  Patrick  wrote  to  the  judge  that  the  "in- 
ternal guidelines"  of  HUD  had  "no  impact"  on  the  Justice  Department,  whose  posi- 
tion "had  not  changed. "  A  few  months  later,  the  decision  was  announced,  a  ringing 
rejection  of  the  Justice  Department's  position  and  an  equally  stirring  defense  of  the 
First  Amendment.  DOJ  laivyers  responded  by  threatening  to  appeal  the  case  unless 
the  defendants  agreed  to  pay  a  $30,000  civil  fine,  indicating  to  the  defendants  that 
they  (Justice)  would  try  to  hold  them  personally  liable  for  any  civil  fine  which  was 
ultimately  imposed. 

Faced  with  the  prospect  of  enormous  legal  bills,  the  citizens  agreed  to  pay  the  fine. 
Mind  you.  Solicitor  General  Drew  Days  never  approved  the  appeal.  I  ask  this  sub- 
committee this  question:  Did  you  intend,  in  passing  the  Fair  Housing  Act  Amend- 
ments, to  allow  the  Justice  Department  to  demand  thousands  of  dollars  from  ordi- 
nary citizens.  Citizens  who  won  in  District  Court  and  whose  entire  offense  was  to  ex- 
ercise their  First  Amendment  rights?  It  is  a  scandal  that  the  Administration  should 
have  to  be  compelled  to  follow  the  Constitution.  It  is  equally  shame  worthy  that  once 
this  problem  was  brought  to  the  attention  of  the  Congress  that  it  was  not  promptly 
remedied. 

People  keep  asking  me:  This  is  America.  This  can't  be  happening.  Why  hasn't  some- 
thing been  done?  And  I  don't  have  an  answer.  Do  you? 

THE  DEPARTMENT  OF  JUSTICE  AND  THE  FHAA 

The  case  of  The  United  States  v.  Duncan  Robinson,  et  al..  New  Haven,  Connecticut 

Summary:  Between  1992  and  1995,  the  Department  of  Justice  (DOJ)  has  used  its 
enormous  capacity  for  intimidation  to  force  a  neighborhood  association  to  pay 
$30,000  in  penalties  for  trying  to  get  the  operator  of  a  group  home  in  New  Haven, 
Connecticut  to  comply  with  local  zoning  laws.  DOJ  maintains  that  citizens  who 
question  the  placement  or  management  of  group  homes  in  their  residential  neigh- 
borhoods sure  not  protected  by  the  First  Amendment  and  can  be  fined  by  the  federal 
government  under  the  Fair  Housing  Act  (FHA).  It  asserts  this  position  even  though 
Housing  and  Urban  Development  (HUD)  Secretary  Henry  Cisneros  pledged  in  Au- 
gust, 1994  that  the  government  would  no  longer  subject  citizens  to  investigations 
or  legal  actions  imder  the  FHA  for  any  "ordinary  political  activity,  speech  or  orga- 
nizing" within  the  scope  of  the  First  Amendment. 

Background:  On  June  28,  1995,  members  of  the  Ronan-Edgehill  Neighborhood  As- 
sociation in  New  Haven,  Connecticut  signed  a  consent  decree  with  the  U.S.  govern- 
ment agreeing  to  pay  $30,000  to  There's  No  Place  Like  Home,  Inc.  DOJ  laAvyers 
used  threats  of  endless  legal  fees  and  the  promise  to  seek  damages  from  individual 
members  of  the  neighborhood  association  to  convince  the  group  that  it  had  no  choice 
but  to  accept  the  settlement.  "It's  a  blatant  case  of  coercion,"  said  Peter  Dobkin 
Hall,  president  of  the  association.  "Having  won  in  District  Court,  we  know  we  have 
a  strong  case.  But  we're  financially  and  emotionally  exhausted,"  he  explained.  "It's 
sad,  but  we  can't  afford  to  fight  off  the  government  indefinitely." 

On  August  1  1,  1994,  Secretary  Cisneros  had  told  reporters  that  HUD  would  stop 
threatening  citizens'  groups  for  participating  in  local  government  decisions.  "It  is  in 
direct  contradiction  of  a  constitutional  principle  for  large  and  remote  bureaucracies 
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with  their  intimidating  legal  and  police  powers  to  assume  a  role  as  judges  or  guard- 
ians of  thought,  public  expression,  or  political  discourse,"  Cisneros  announced. 

Cisneros  was  responding  to  widespread  criticism  that  erupted  as  the  public 
learned  of  over-zealous  HUD  investigators  trampUng  the  First  Amendment  rights 
of  citizens  and  community  groups  across  the  country.  He  was  emphatic:  "Under  no 
circumstances  would  we  consider  ordinary  poUtical  activity,  speech  or  organizing  a 
violation  of  the  Fair  Housing  Act."  As  to  the  right  of  citizens  to  sue  to  compel  com- 
pliance with  local  zoning  laws — the  specific  issue  in  the  New  Haven  case — Cisneros 
stated  flatly,  "if  litigation  is  not  fidvolous,  a  complaint  will  not  be  filed  or  inves- 
tigated." At  a  news  conference  on  September  2,  Roberta  Achtenberg,  Assistant  Sec- 
retary for  Fair  Housing  and  Equal  Opportunity,  presented  new  policy  guideUnes  and 
announced  that  dozens  of  HUD  investigations  brought  under  the  FHA  were  sus- 
pended. 

In  Ught  of  these  developments,  attorneys  for  the  Ronan-Edgehill  Neighborhood 
Association  filed  a  motion  for  oral  argument  in  order  to  bring  the  new  HUD  policy 
before  the  judge.  They  were  hopeful  that  the  government  would  drop  its  case  since 
DOJ  lawyers  had  conceded  in  court  that  the  association's  suit  was  not  frivolous.  But 
within  days,  on  September  16,  the  Department  filed  its  opposition  to  the  motion. 
Assistant  Attorney  General  Deval  Patrick  insisted  that  "the  position  of  the  United 
States  has  not  changed." 

It  is  useful  to  underscore  exactly  what  "the  position"  which  Patrick  asserted  to 
be  unchanged  in  the  Utigation.  The  brief  of  the  Justice  Department  states  flatly  that 
citizens  "may  be  sanctioned  pursuant  to  federal  law  regardless  whether  [their  law- 
suit] is  otherwise  meritorious,  such  as  when  it  states  a  valid  claim  under  state  law, 
and  regardless  what  the  petitioner's  motivation  for  bringing  it Good- 
faith  reliance  on  state  law  .     .     .  is  of  no  relevance."  (Italic  supplied.) 

And  what  about  opposition  expressed  through  other  means,  short  of  litigation? 
The  position  of  the  Justice  Department,  as  described  by  Judge  W.T.  Gihroy  Daley, 
was  equally  simple  and  equally  breathtaking:  "Congress  intended  the  FHA  to  pro- 
scribe any  speech  if  it  leads  to  discrimination  prohibited  by  the  FHA." 

How  could  the  Justice  Department  maintain  such  a  position  in  light  of  Cisneros' 
guidelines?  Assistant  Attorney  General  Patrick  gave  the  answer  in  a  letter  to  Judge 
Daley  after  the  HUD  guidelines  were  issued  but  before  the  judge's  opinion  was  is- 
sued: "[Cisneros'  statements]  are  internal  guidelines  for  investigation  of  complaints 
to  HUD."  They  have  "no  impact"  on  Justice  Department  decisions. 

Note:  The  BARE  became  involved  in  this  issue  at  the  behest  of  the  Ronan- 
Edgehill  Neighborhood  Association  and  other  community  groups  across  the  country 
who  saw  the  FHA  being  misused  to  discourage  citizens  from  participating  in  deci- 
sions of  their  government  which  directly  affiected  their  lives.  After  investigating  a 
nvimber  of  these  complaints,  we  circulated  a  petition  to  citizen  groups.  The  nvuner- 
ous  responses  were  forwarded  to  President  Clinton,  Attorney  General  Reno  and  Sec- 
retary Cisneros.  The  BARR  also  urged  DOJ  not  to  appeal  Judge  Gilro/s  decision. 

CHRONOLOGY,  FHAA  CONTROVERSY  AND  DEVELOPMENTS  IN  THE  ROBINSON  LITIGATION 

March  10,  1992:  There's  No  Place  Like  Home,  Inc.  contracted  to  purchase  a  resi- 
dential home  in  the  Ronan-Edgehill  section  of  New  Haven,  Connecticut. 

April,  1992:  Concerns  about  the  group  home  for  foster  children  were  addressed  at 
a  meeting  of  the  neighborhood  association. 

May  1,  1992:  The  neighborhood  association  filed  suit  to  reqviire  the  group  home's 
Corporate  owners  to  apply  for  a  zoning  variance. 

June  21,  1992:  The  Housing  Enforcement  and  Civil  Enforcement  Section  of  the 
Civil  Rights  Division  of  the  U.S.  Department  of  Justice  informed  the  neighborhood 
association  that  it  was  under  investigation  for  housing  discrimination. 

July,  1992:  The  government  offered  to  settle,  under  certain  conditions:  No  member 
of  the  association  would  file  future  lawsuits  against  any  group  home  for  any  "pro- 
tected" group.  Any  future  public  or  private  statement  criticizing  group  homes  would 
be  presumed  motivated  by  discriminatory  intent,  a  gag  order  that  would  apply  to 
every  member  of  the  neighborhood  association  and  follow  them  if  they  moved  away. 
Communications  of  the  association  would  be  monitored  by  federal  agents  for  an  in- 
definite period.  Finally,  the  association's  volunteer  officers  and  one-third  of  its  mem- 
bership would  be  required  to  attend  "educational  seminars"  on  housing  discrimina- 
tion. 

September,  1992:  The  neighborhood  association  filed  a  motion  to  dismiss  the  U.S. 
complaint  on  the  grounds  that  their  actions  were  protected  under  the  First  Amend- 
ment. 

November,  1993:  A  Magistrate  Judge  denied  the  motion  to  dismiss,  ruling  that 
the  association's  actions  were  not  protected.  The  association  appealed. 
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August,  1994:  Editorials  in  the  Wall  Street  Journal,  New  York  Times  and  Wash- 
ington Post  condemned  HUD's  practice  of  using  FHA  investigations  and  threats  of 
legal  action  to  intimidate  and  harass  citizens  and  community  groups. 

August  11,  1994:  Cisneros  stated  that  the  FHA  was  in  no  way  intended  to  tread 
on  the  First  Amendment,  but  said  the  investigations  which  people  were  objecting 
to  were  required  by  the  Congress,  which  forced  HUD  to  investigate  any  complaints, 
however  groundless. 

September  2,  1994:  HUD  reverses  field.  Assistant  Secretary  Achtenberg  issues 
new  guidelines  which  state  HUD  wiU  not  accept  for  investigation  any  complaint 
which  states  that  citizens  have  violated  the  act  by  exercising  their  First  Amendment 
Right;  retains  the  power  to  start  such  investigations  if  citizens  file  suits. 

September  12,  1994:  Ronan-EdgehiU  defendants  file  motion  for  oral  argument,  cit- 
ing the  new  regulations. 

September  16,  1994:  U.S.  filed  response  and  opposition  to  the  motion. 

September  19,  1994:  Defendants  fUed  reply. 

January  26,  1995:  Federal  District  Court  Judge  dismissed  the  government's  case, 
declaring:  'The  right  of  the  people  to  petition  their  government  'cannot  properly  be 
made  to  depend  on  their  intent  in  doing  so.'" 

March,  1995:  DOJ  lawyers  filed  a  notice  of  intent  to  appeal  the  decision  and  told 
the  neighborhood  association  and  its  counsel  that  they  had  received  official  approval 
to  appeal.  In  fact.  Solicitor  General  Drew  Days  never  approved  or  rejected  the  ap- 
peal (the  S.G.  must  approve  all  U.S.  appeals). 

June  28,  1995:  The  neighborhood  association  signed  a  consent  agreement,  two 
days  before  the  government's  deadline  to  file  an  appeal. 

Mr.  Canady.  Thank  you,  Mr.  Conner. 
Ms.  Julian. 

STATEMENT  OF  ELIZABETH  K.  JULIAN,  ASSISTANT  SEC- 
RETARY FOR  FAIR  HOUSING  AND  EQUAL  OPPORTUNITY,  DE- 
PARTMENT OF  HOUSING  AND  URBAN  DEVELOPMENT 

Ms.  Julian.  Thank  you,  Mr.  Chairman. 

Mr.  Frank.  Don't  forget  the  mike. 

Ms.  Julian.  I'm  sorry;  I  thought  my  voice  was  going  to  be  loud 
enough. 

Congressman  Frank,  thank  you  for  inviting  HUD  here  today  to 
present  our  views  on  an  extremely  importsmt  issue  involving  the 
Fair  Housing  Act.  In  1968,  when  Congress  adopted  the  Fair  Hous- 
ing Act,  overt  discrimination,  physical  intimidation,  harassment, 
and  blatant  acts  of  racial  steering  were  commonplace.  As  the  last 
major  piece  of  civil  rights  legislation  of  the  1960's,  the  Fair  Hous- 
ing Act  was  adopted  to  protect  the  rights  of  individuals  to  purchase 
property  anywhere  they  could  aiford  and  to  live  in  the  neighbor- 
hood of  their  choice.  This  policy  is  reflected  in  the  Fair  Housing  Act 
in  section  801  which  reads:  "It  is  the  policy  of  the  United  States 
to  provide,  within  constitutional  limitations,  for  fair  housing 
throughout  the  United  States." 

Deed  restrictions  and  zoning  ordinances  prohibiting  the  convey- 
ance of  residential  property  to  individuals  because  of  their  race, 
ethnicity,  or  religion  were  no  longer  enforceable  in  our  courts.  Ac- 
tion taken  to  coerce,  intimidate,  threaten  or  interfere  with  individ- 
uals seeking  to  move  into  a  neighborhood  were  made  unlawful. 

In  1988,  Congress  extended  the  Fair  Housing  Act  to  cover  people 
with  disabiUties.  This  extension  of  coverage  led  to  filing  of  fair 
housing  complaints  with  HUD  as  well  as  in  the  courts,  alleging 
that  neighborhood  opposition  to  the  placement  or  use  of  group 
homes  for  people  with  disabilities  violates  the  Fair  Housing  Act.  In 
many  instances,  these  expressions  suggest  or  even  make  clear  that 
it  is  the  disability  of  the  intended  residents  that  is  the  motivation 
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for  the  opposition.  The  neighborhood  opposition  often  involves  obvi- 
ously-protected activities  including  distribution  of  pamphlets, 
speaking  out  in  public  forums,  and  other  forms  of  political  expres- 
sion. And  the  opposition  sometimes  involves  a  lawsuit  to  block  the 
proposed  use  of  the  housing. 

From  the  amendment  of  the  Fair  Housing  Act  in  1988  until  Au- 
gust 1994,  such  complaints  were  accepted  and  investigated  by 
HUD  in  the  same  manner  as  other  complaints  filed  under  the  stat- 
ute. Where  activities  implicated  the  first  amendment,  those  issues 
were  addressed  in  the  disposition  of  the  case  at  the  end  of  the  in- 
vestigation by  no-causing  those  claims.  Mr.  Conner  is  exactly  right, 
and  I  think  it  is  an  important  point  to  emphasize  that  this  is  a 
product  of  the  previous  administration,  one  that  evolved  as  a  result 
of  the  Fair  Housing  Amendments  Act  of  1988  which  clearly  in- 
tended to  address  the  issue  of  group  homes. 

When  the  issue  of  this  interaction  between  the  first  amendment 
and  the  Fair  Housing  Act  came  to  the  attention  of  my  predecessor. 
Assistant  Secretary  Roberta  Achtenberg,  in  the  summer  of  1994, 
she  and  Secretary  Cisneros  determined  that  the  Department  must 
make  every  possible  effort  to  protect  citizens'  rights  to  free  speech. 
Secretary  Cisneros  believes  very  strongly  that  investigatory  con- 
duct by  a  governmental  agency  can  have  a  chilling  effect  on  a  citi- 
zen's ability  to  express  opinions,  as  do  I. 

Therefore,  in  September  1994,  HUD's  Office  of  Fair  Housing  and 
Equal  Opportunity  issued  the  guidance  that  has  been  talked  about 
today  that  was  subsequently  converted  into  a  formal  notice  to  the 
public  about  our  position  on  this  issue.  That  guidance  established 
policy  which  affirmed  the  primacy  of  the  first  amendment  guaran- 
tees of  free  speech  and  the  right  of  citizens  to  petition  the  Govern- 
ment for  redress  of  grievance.  For  the  first  time,  HUD  established 
procedures  that  required  headquarters  approval  prior  to  acceptance 
of  any  complaint,  even  the  acceptance  of  a  complaint  that  might 
implicate  first  amendment  rights. 

And  to  put  this  issue  in  some  numerical  perspective  and  context, 
of  the  approximately  12,000  cases  that  have  been  filed  since  the 
implementation  of  this  guidance  over  the  past  2  years  under  the 
Fair  Housing  Act  administrative  provisions,  approximately  12,000 
cases,  only  about  50  have  even  raised  the  first  amendment  issue, 
which  gets,  I  guess,  to  Congressman  Frank's  point.  There  are  a  lot 
of  fair  housing  problems  out  there.  This  is  an  important  one  and 
we  are  addressing  it,  but  it  is  in  that  perspective. 

Under  the  terms  of  our  guidance,  where,  upon  review,  there  is 
a  first  amendment  nexus,  those  complaints  or  portions  of  com- 
plaints against  individuals  are  not  even  accepted  for  filing.  The  ref- 
erence that  Mr.  Conner  made  to  our  footnote  was  a  nod  to  the  fact 
that  at  the  time  we  promulgated  this  guidance  it  was  true  that 
there  were  fair  housing  advocates  who  did  not  agree  with  our  view 
and  felt  that  our  position  that  we  would  not  even  investigate  a  case 
went  too  far.  The  Secretary  was  adamant  that  we  should  go  as  far 
as  we  possibly  could,  and  this  guidance  is  our  position  and  will  stay 
our  position.  We  take  the  position  that  the  first  amendment  juris- 
prudence supports  our  guidance. 

The  cases  that  were  pending  at  the  time  the  guidance  was  issued 
were  reviewed  and,  where  appropriate,  dismissed.  Since  issuing  the 
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1994  guidance,  the  Department  has  taken  every  effort  to  make 
sure  that  the  employees  throughout  the  country  are 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Ms.  Julian  [continuing].  OK,  thank  you — are  in  fact  trained  and 
advised  about  the  importance  of  this  issue  to  the  Department  and 
the  need  to  make  sure  that  we  protect  people's  first  amendment 
rights  as  we  go  about  doing  the  important  work  of  enforcing  the 
Fair  Housing  Act.  Unfortunately,  as  we  all  know,  policy  cannot 
guarantee  there  will  never  be  a  mistake,  and  if,  after  all  the  pre- 
cautions and  training,  a  complaint  is  incorrectly  accepted,  it  will  be 
acted  on  immediately.  Of  course,  a  person  can  always  raise  a  first 
amendment  defense  in  a  case,  but  proper  implementation  of  our 
policy  should  ensure  that  the  Department  will  not  be  in  a  position 
to  be  accused  of  engaging  in  the  conduct  which  resulted  in  so  much 
of  this  concern  because  we  are  very  committed  to  this  issue  as  well. 

With  regard  to  the  bill  currently  before  this  committee — and  I 
confess,  I  didn't  see  the  one  that  was  filed  last  night — we  agree 
with  the  Department  of  Justice  that  it's  not  necessary  in  light  of 
existing  first  amendment  jurisprudence  and  HUD's  established  pol- 
icy. And,  in  fact,  we  would  quote  the  judge  that  dismissed  the  law- 
suit pending  against  HUD  because  of  the  Berkeley  litigation,  and 
he  said,  "In  Ught  of  HUD's  new  pK)licy,  plaintiffs  have  failed  to  es- 
tablish a  reasonable  expectation  that  an  investigation  against  them 
for  engaging  in  activities  protected  by  the  first  amendment  will 
recur." 

However,  the  first  amendment  provision  that  was  in  the  bill  that 
we  reviewed  before  we  came  would  go  significantly  further  than  the 
first  amendment  and  give  protection  to  the  filing  of  frivolous  law- 
suits with  no  basis  in  law  and  fact.  We  agree  with  the  Department 
of  Justice  that  the  first  amendment  does  not  give  people  the  right 
to  use  a  legal  system  with  impunity  to  harass  or  intimidate  other 
citizens  for  exercising  their  civil  rights,  and  neither  should  the  Fair 
Housing  Act. 

With  regard  to  the  zoning  provisions  of  the  bill,  we  support  the 
positions  that  will  be  articulated  by  the  Department  of  Justice.  As 
you  know,  the  Fair  Housing  Act  requires  all  matters  involving  zon- 
ing and  land  use  to  be  referred  to  the  Department  of  Justice  fronf 
HUD  before  we  make  a  reasonable  cause  determination  and  we  do 
not  issue  a  charge  of  discrimination.  We  believe  that  the  testimony 
of  the  Justice  Department  properly  addresses  the  issues  involving 
group  homes  and  their  interaction  with  local  land  use  laws,  and  we 
are  likewise  committed  to  working  with  municipalities  to  ensure 
that  people  with  disabilities  have  a  fair  and  equal  opportunity  to 
live  and  be  good  neighbors  in  residential  areas  throughout  our 
country. 

Thank  you. 

[The  prepared  statement  of  Ms.  Julian  follows:] 

Prepared  Statement  of  Elizabeth  K.  Julian,  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity,  Department  of  Housing  and  Urban  Devel- 
opment 

Chairman  Canady,  Congressman  Frank,  thank  you  for  inviting  HUD  here  today 
to  present  our  views  on  an  important  issue  related  to  fair  housing.  Due  to  the  ex- 
tremely short  notice  that  we  were  given  to  testiiy  on  this  subject,  we  have  not  had 
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time  to  coordinate  our  testimony  with  other  interested  parties  in  the  Administra- 
tion, but  we  are  happy  to  be  here. 

In  1968,  when  Congress  adopted  the  Fair  Housing  Act,  overt  discrimination,  phys- 
ical intimidation,  harassment,  and  blatant  acts  of  steering  were  commonplace.  As 
the  last  major  piece  of  civil  rights  legislation  of  the  1960s,  the  Fair  Housing  Act  was 
adopted  to  protect  the  rights  of  individuals  to  purchase  property  anywhere  they 
could  afford  and  to  live  in  the  neighborhood  of  their  choice.  This  poUcy  is  reflected 
in  the  Fair  Housing  Act  at  section  801  which  reads:  "It  is  the  poucy  of  the  United 
States  to  provide,  within  constitutional  Limitations,  for  fair  housing  throughout  the 
United  States." 

Deed  restrictions  and  zoning  ordinances  prohibiting  the  conveyance  of  residential 
property  to  individuals  because  of  their  race,  ethnicity,  or  reUgion  were  no  longer 
enforceable  in  the  courts.  Action  taken  to  coerce,  intimidate,  tinreaten  or  interfere 
with  individuals  seeking  to  move  into  a  neighborhood  are  made  unlawful. 

In  1988,  Congress  extended  the  FHA  to  cover  people  with  disabilities.  This  led 
to  fair  housing  complaints  which  alleged  that  neighborhood  opposition  to  the  place- 
ment or  use  of  group  homes  for  people  with  disabilities  violates  the  Fair  Housing 
Act.  In  many  instances  these  expressions  suggest  or  even  make  clear  that  it  is  the 
disability  of  the  intended  residents  that  is  the  motivation  for  the  opposition.  The 
neighborhood  opposition  often  involves  obviously  protected  activities  including  dis- 
tribution of  pamphlets,  speaking  out  in  public  forums,  and  other  forms  of  political 
expression.  The  opposition  sometimes  involves  a  lawsuit  to  block  the  proposed  use 
of  the  housing. 

From  the  amendment  of  the  Fair  Housing  Act  in  1988  vmtil  August  of  1994,  such 
complaints  were  accepted  and  investigated  by  HUD  as  were  any  other  complaints 
filed  under  the  statute.  Where  activities  implicated  the  First  Amendment,  those  is- 
sues were  addressed  in  the  disposition  of  the  case,  by  no-causing  those  claims. 

When  this  issue  came  to  the  attention  of  my  predecessor.  Assistant  Secretary  Ro- 
berta Achtenberg,  she  and  Secretary  Cisneros  determined  that  the  Department 
must  make  every  possible  effort  to  protect  citizen's  right  to  free  speech.  Secretary 
Cisneros  beUeves  strongly  that  investigatory  conduct  by  a  governmental  agency  can 
have  a  chilhng  effect  on  a  citizens'  abiUty  to  express  opinions,  as  do  I. 

Therefore,  in  September,  1994,  HUD's  Office  of  Fair  Housing  and  Equal  Oppor- 
tunity issued  guidance  that  established  policy  which  affirmed  the  primacy  of  the 
First  Amendment  guarantees  of  free  speech  and  the  right  of  citizens  to  petition  the 
government  for  redress  of  grievance.  For  the  first  time,  HUD  established  procedures 
that  required  Headquarters  approval  prior  to  the  acceptance  of  any  complaint  that 
might  implicate  First  Amendment  rights.  To  put  this  issue  in  some  niimerical  per- 
spective, of  approximately  12,000  cases  processed  since  the  guidance  was  issued, 
only  50  raised  First  Amendment  concerns. 

Under  the  terms  of  the  guidance,  where,  upon  review,  there  is  a  First  Amendment 
nexus,  those  complaints  or  portions  of  complaints  against  individuals  are  not  accept- 
ed for  fihng.  Those  pending  at  the  time  the  guidance  was  issued,  were  dismissed. 
Since  issviing  the  1994  guidance,  the  Department  has  conducted  regular  training  on 
First  Amenmnent  issues,  and  I  have  personally  addressed  our  field  staff  on  several 
occasions  on  this  specific  issue  and  its  import.  We  have  gotten  the  message  out  to 
our  employees  that  we  must  be  careful  to  protect  people's  right  to  engage  in  First 
Amendment  activities,  while  enforcing  the  Fair  Housing  Act. 

Unfortunately,  as  we  all  know,  a  poUcy  cannot  guarantee  there  will  never  be  a 
mistake.  If,  after  all  the  precautions  and  training,  a  complaint  is  incorrectly  accept- 
ed it  will  be  acted  on  immediately.  Of  course,  a  person  can  always  raise  a  First 
Amendment  defense  in  a  case,  but  proper  implementation  of  our  guidance  will  en- 
sure that  cases  which  are  pursued  are  properly  filed  and  investigated  under  the 
Fair  Housing  Act  and  the  Constitution. 

With  regard  to  the  bill  ctirrently  before  this  Subcommittee,  we  agree  with  the  De- 
partment of  Justice  that  it  is  not  necessary  in  light  of  existing  First  Amendment 
jurisprudence  and  HUD's  established  policy  which  protects  the  First  Amendment 
rights  of  individuals  in  the  enforcement  of  the  Fair  Housing  Act.  In  fact,  when  the 
judge  in  the  Berkeley  Litigation  dismissed  the  case  against  HUD  on  August  8,  1996, 
he  wrote:  "In  light  of  HUI)'s  new  policy,  plaintiffs  have  failed  to  establish  a  reason- 
able expectation  that  an  investigation  against  them  for  engaging  in  activities  pro- 
tected by  the  First  Amendment  wiU  recur."  (p.  10)  In  other  words,  the  judge  agreed 
that  HlID's  current  policy  offers  effective  and  sufficient  protection  for  First  Amend- 
ment rights. 

However,  the  First  Amendment  provision  in  the  bill  before  you  would  go  signifi- 
cantly fiirther  than  the  First  Amendment,  and  give  protection  to  the  fihng  of  frivo- 
lous lawsuits,  with  no  basis  in  law  and  fact.  We  agree  with  the  Department  of  Jus- 
tice that  the  First  Amendment  does  not  give  people  the  right  to  use  the  legal  system 
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with  impunity  to  harass  or  intimidate  other  citizens  for  exercising  their  civil  rights. 
Neither  should  the  Fair  Housing  Act. 

With  regard  to  the  zoning-related  provisions  of  the  bill,  we  fiilly  support  the  posi- 
tions artiailated  by  the  Department  of  Justice.  As  you  know,  the  Fair  Housing  Act 
requires  all  matters  involving  zoning  and  land  use  to  be  referred  to  the  Department 
of  Justice  without  HUD  making  a  reasonable  cause  determination  and  issuing  a 
charge  of  discrimination.  We  beueve  that  the  testimony  of  the  Justice  Department 
properly  addresses  the  issues  involving  group  homes  and  their  interaction  with  local 
land  use  laws,  and  they  are  likewise  committed  to  working  with  municipalities  to 
ensure  that  people  witii  disabilities  have  a  fair  and  equal  opportunity  to  live,  and 
be  good  neighbors,  in  residential  areas  throughout  our  country. 

I  again  thank  you  for  this  opportunity  to  speak  to  you  today. 

Mr.  Canady.  Thank  you. 
Mr.  Pagan. 

STATEMENT  OF  ANTONIO  PAGAN,  COUNCILMEMBER,  NEW 

YORK  CITY 

Mr.  Pagan.  Grood  morning,  Mr.  Chairman,  and  distinguished 
members  of  this  subcommittee. 

My  name  is  Antonio  Pagan,  and  I'm  New  York  City  Democratic 
councihnember  representing  one  of  the  most  economically  and  ra- 
cially diverse  districts  in  New  York  City.  Most  of  my  professional 
career  has  been  in  the  not-for-profit  field,  and  I  have  been  working 
on  issues  of  empowerment  for  over  17  years. 

In  early  1994,  Conmiimity  Access,  a  local  not-for-profit  corpora- 
tion, sought  to  gain  site  control  of  a  property  on  East  18th  Street 
that  was  owned  by  First  Nationwide  Bank.  As  the  concern  of  the 
community  grew,  with  information  that  was  now  forthcoming  from 
this  community  organization  proposing  a  facility  on  18th  Street, 
the  community  organized  into  the  Irving  Place  Community  Coali- 
tion. They  petitioned;  they  met  with  elected  and  appointed  officials; 
they  attended  conmiunity  board  meetings  and  held  press  con- 
ferences. 

On  June  17,  1996,  Community  Access  filed  a  fair  housing  dis- 
crimination complaint  against  the  bank  and  the  highest  bidder  and 
later  amended  that  complaint  to  include  three  of  the  many  organiz- 
ers of  the  Irving  Place  Community  Coalition.  What  is  outrageous, 
firstly,  is  the  mere  fact  that  with  the  act  of  just  checking  off"  a 
preprinted  HUD  form,  it  automatically  triggered  an  immense  in- 
vestigation holding  these  three  individuals,  the  bank,  and  the  bid- 
ders possibly  accountable  to  fines  of  up  to  $50,000  each,  multiple 
legal  actions,  and  definitely  the  disruption  of  their  lives.  This  we 
found  to  be  of  much  concern. 

In  effect,  the  sponsor  of  the  organization  that  was  seeking  to 
build  on  18th  Street  was  using  HUD  as  the  stick  over  the  bank  to 
force  a  sole-source  sale  and  against  the  highest  bidder  to  force  its 
withdrawal  of  interest,  leaving  the  path  clear  for  their  acquiring  of 
the  site.  The  chilling  effect  of  such  governmental  actions  was  soon 
to  be  seen.  From  hundreds  of  people  attending  our  meetings,  our 
numbers  dwindled.  The  voices  were  silenced  out  of  fear  of  having 
governmental  action  retaliate  against  other  individuals,  but  their 
support  for  the  Irving  Place  Three  did  not.  Moneys  flew  in,  support 
for  legal  actions  came  about,  and  for  the  first  time  a  historic  occa- 
sion— at  least  to  my  knowledge — ^the  American  Alliance  for  Rights 
and  Resp>onsibilities  and  the  American  Civil  Liberties  Union  were 
able  to  work  together  on  this  issue. 
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It  became  clear  to  us  that  this  was  not  just  another  parochial 
local  event,  but  that  this  had  ramifications  beyond  our  district.  The 
specific  concerns  of  the  Irving  Place  Community  Coalition  were 
never  stated  in  the  complaint,  were  never  heard  by  any  of  the 
agencies  that  stepped  in.  Merely,  they  acted  on  and  acquiesced  to 
the  demands  from  Community  Access  to  commence  this  investiga- 
tion, which  was  nothing  more  than  a  fishing  expedition.  And  I 
quote  liberally  the  executive  director  who  to  the  local  press  said, 
"We  know  that  there  is  no  basis  for  a  formal  complaint,  but  there 
might  be,  so  therefore  we  submitted  these  complaints  before  HUD." 
We  find  that  to  be  outrageous.  People's  rights  and  lives  were  being 
altered,  and  rights  were  being  violated  by  government  agencies 
without  any  prescreening  or  any  basis  for  this  investigation. 

What's  even  more  outrageous  is  the  fact  that  the  organization 
could  have  gone  to  court,  but  they  didn't.  And  they  didn't  go  to 
court  because  they  could  not  meet  the  threshold  of  the  burden  of 
proof.  They  went  to  HUD  because  they  found  an  able  and  willing 
accomplice.  The  fact  that  these  actions  are  unmonitored  in  itself 
have  and  must  be  addressed.  The  fact  that  this  is  not  an  isolated 
incident,  but  that  HUD  and  the  Justice  Department  were  engaging 
in  such  behavior  throughout  the  country  was  more  revealing.  Con- 
stitutional rights  meant  nothing  to  them.  Their  goal,  whatever  that 
may  be,  justified  all  the  means.  The  Government  was  simply  at  its 
worst. 

I  would  like  to  make  it  perfectly  clear  that  I'm  a  proponent  of 
fair  housing,  and  that  I  strongly  believe  in  the  need  to  have  specific 
Federal  guarantees.  The  solution  is  not  to  throw  out  the  entire  Fair 
Housing  Act,  but  to  strengthen  it  with  the  specific  legislation  that 
would  create  the  necessary  checks  and  balances  that  our  free  soci- 
ety requires.  The  issue  now  before  us,  as  I  see  it,  is  whether  the 
guidelines  issued  by  HUD  on  September  2,  1994,  are  enough  to 
prevent  these  abuses  from  happening  again,  or  whether  we  need 
specific  legislation  to  protect  us  from  possible  future  actions. 

After  having  experienced  with  my  constituents  the  wrath  of  the 
Federal  Grovernment,  I  conclude  that  anything  short  of  specific  leg- 
islation is  but  an  exercise  in  futility.  Government  must  be  checked. 
These  guidelines  are  just  that,  guidelines  that  have  no  permanent 
life  £ind  that  can  be  changed  at  any  given  time.  Additionally,  the 
guidelines  have  no  punitive  value  attached.  What  will  happen  to 
the  Federal  employee  that  violates  the  guidelines  or  the  individual 
agency  which  seeks  frivolously  the  use  of  the  Fair  Housing  Act  in 
a  matter  incompatible  with  them?  Nothing. 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Mr.  Pagan.  Thank  you,  Mr.  Chairman.  Finally,  I  believe  that  we 
must  establish  disclosure  requirements  for  both  HUD  and  Justice 
Department  employees,  as  well  as  complainants  and  related  orga- 
nizations. This  will  flush  out  those  that  seek  to  utilize  govern- 
mental actions  for  their  own  gain  and  single  out  all  potential  con- 
flicts of  interest  between  the  regulators  and  those  that  come  before 
them  in  their  official  capacity. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Pagan  follows:] 
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Prepared  Statement  of  Antonio  Pagan,  Councilmember,  New  York  City 

Good  morning  Mr.  Chairman  and  distinguished  members  of  this  Subcommittee. 
My  name  is  Antonio  Pagan  and  I  am  a  New  York  City  Councilmember  representing 
the  Second  District  in  Manhattan  which  includes  the  southern  sectors  of  Murry  Hill, 
Gramercy  Park,  Kips  Bay,  Rosehill,  the  East  Village  and  most  of  the  Lower  East 
Side.  Most  of  my  professional  life  has  been  spent  in  the  not  for  profit  field  in  poor 
and  working  poor  commimities  of  New  York  City.  Before  being  elected  to  office  I 
was  the  Executive  Director  of  Coalition  Housing,  a  not  for  profit  housing  develop- 
ment corporation  that  provides  affordable  housing  through  rehabilitation  and  new 
construction. 

Throughout  my  career  I  have  worked  with  communities  struggling  to  address  the 
need  of  local  input  into  governmental  actions.  I  have  been  involved  in  taking  back 
pubhc  parks  that  had  faUen  prey  to  drug  dealers,  junkies  and  prostitutes  and  have 
organized  to  humanize  a  citywide  men's  shelter  that  served  no  one  and  blighted  a 
residential  neighborhood.  My  work  has  involved  development  of  permanent  housing 
for  the  homeless,  seniors,  the  poor  and  working  poor.  I  am  also  a  founding  member 
and  the  first  Director  of  the  Hispanic  Aids  Forum.  In  short,  I  have  worked  to  give 
taxpayers  and  the  poor  the  right  to  have  a  say  in  what  their  neighborhoods  should 
look  like  and  how  their  tax  dollars  are  spent. 

The  issue  of  placement  of  facilities  within  communities  has  been  table  conversa- 
tion in  New  York  for  years.  The  fact  that  localities  have  no  real  say  in  what  pro- 
grams or  facilities  the  state  and  federal  government  fund  has  ignited  not  only  re- 
view and  assessment  of  government's  role  but  has  triggered  discussions  on  how  best 
to  hold  government  accountable.  In  fact  such  debate  led  to  mayor  reform  in  New 
York  City  and  the  enactment  of  Community  Fair  Share  criteria  geared  towards  pre- 
venting certain  neighborhoods  from  becoming  the  recipients,  (or  dumping  grounds) 
of  the  bulk  of  publicly  funded  facilities.  Needless  to  say  that  loopholes  were  written 
into  the  legislation  that  allow  for  no  community  input  if  a  building  is  purchased  on 
the  private  market  even  if  it  is  purchased  with  taxpayer's  dollars,  for  example. 

The  case  that  I  am  here  to  speak  about  is  a  classic  example  of  how  loopholes  in 
our  facilities  placement  criteria  as  well  as  in  the  Fair  Housing  Act  have  been  used 
to  suppress  taxpayers  voices  and  in  so  doing  violate  their  constitutional  rights  under 
the  First  Amendment  to  the  Constitution. 

In  early  1994  Community  Access,  a  local  not  for  profit  corporation  sought  to  gain 
site  control  of  a  property  at  117  East  18th  Street  that  was  owned  by  First  Nation- 
wide Bank.  Due  to  the  fact  that  there  were  no  city  dollars  involved  the  sponsoring 
agency  was  imder  no  obligation  to  reach  out  to  the  community  nor  its  leaders. 
Neighborhood  residents  first  heard  rumors  of  the  proposed  facilities  through  the 
local  community  newspaper  and  were  concerned  that  there  v/as  no  notification  or 
outreach.  The  end  resiilt  was  logical.  The  community  feared  the  worse  and  its  lead- 
ers took  action.  The  first  contacts  were  made  to  my  office  and  the  local  Community 
Board.  The  Community  Board  is  a  body  of  locally  appointed  members,  created  by 
the  New  York  City  Charter,  who  serve  as  the  voice  of  the  community  in  matters 
of  government  and  policy  as  it  impacts  on  their  neighborhood. 

As  the  local  Councilmember  I  am  charged  not  only  Avith  legislative  duties  but  also 
with  the  oversight  of  pubUcly  funded  facilities  within  my  jurisdiction.  The  Board  nor 
I  had  been  contacted  by  Community  Access. 

Experience  has  taught  us  that  the  best  way  to  avoid  confusion  and  ill  based  oppo- 
sition is  by  fiill  disclosure  and  early  involvement  of  as  many  of  the  pertinent  players 
as  possible.  This  aids  in  flushing  out  true  issues  of  concern  and  exposing  profes- 
sional oppositionists.  It  also  should  lend  itself  to  providing  the  sponsor  the  oppor- 
tunity to  gamer  support  for  its  programs.  Community  Access  did  not  act  proactively. 

They  were  under  no  obligation  to  reach  out  instead  they  tainted  the  process  by 
preempting  the  debate  with  the  assumption  that  the  community  would  reject  them 
because  they  were  prejudiced  against  their  client  population. 

The  commimity  was  outraged  that  persistent  requests  for  information  ready  to  the 
sponsor  went  ignored.  The  logical  outgrowth  was  the  creation  of  the  Irving  Place 
Community  Coalition,  an  organization  with  a  mandate  to  speak  up  on  the  Commu- 
nity Access  proposed  facility  and  to  address  the  greater  picture:  the  lack  of  true  tax- 
payer input  into  actual  governmental  policy,  (or  lack  of  it).  The  IPCC  organized,  pe- 
titioned, met  with  elected  and  appointed  officials,  attended  Community  Board  meet- 
ings and  held  press  conferences. 

As  a  result  Community  Access  agreed  to  attend  a  Community  Board  Housing 
Committee  pubUc  hearing  to  respond  to  the  residents.  The  event  was  a  three  ring 
circus.  Not  only  did  the  sponsor  not  provide  adequate  information  on  the  project  but 
they  stacked  the  hearing  room  with  employees,  clients  and  advocates  that  proceeded 
to  chastise  and  threatened  any  and  all  community  members  that  dared  take  the  po- 
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dium  to  ask  questions.  It  was  at  this  forum  that  I  first  heard  the  accusation  of  anti- 
homeless  slapped  on  residents  simply  asking  questions.  It  was  also  the  first  time 
that  I  recall  hearing  the  threat  of  lawsuits  for  alleged  discrimination  against  those 
that  dared  speak  their  mind.  "We'll  see  you  in  court"  was  a  confident  chant. 

In  the  meantime  Commimity  Access  had  lost  to  a  higher  bidder.  Instead  off  cut- 
ting their  loses  they  pulled  out  their  secret  weapon:  on  June  17,  1996  they  filed  a 
Fair  Housing  discrimination  complaint  against  the  bank,  and  the  highest  bidder  at 
the  Department  of  Housing  and  Urban  Development.  Later  this  complaint  was 
amended  to  include  three  of  the  many  community  activists  that  were  involved  in 
the  Irving  Place  Community  Coalition;  a  social  worker  that  has  worked  all  of  her 
life  with  special  education  children;  the  lead  neighborhood  preservationist,  active  in 
citywide  historic  district  issues  and  of  course  the  lawyer  of  record,  (a  resident)  for 
the  Coalition. 

This  mere  act  which  entailed  little  more  than  checking  off  the  boxes  of  a  pre- 
printed HUD  form  automatically  triggered  off  an  investigation  that  threatened  to 
ruin  the  lives  of  these  three  law  abiding  residents  and  exposed  them  to  legal  actions 
and  possible  fines  of  up  to  $50,000  each.  All  of  this  for  expressing  their  opinions 
and  concerns  and  for  exercising  their  constitutional  rights  of  fi^ee  speech  and  assem- 
bly guaranteed  under  the  First  Amendment  of  the  United  States  Constitution.  The 
real  intent  was  to  chill  public  debate,  scare  off  the  opposition  and  to  force  the  bank 
to  sell  the  property  exclusively  to  Community  Access  disregarding  fi-ee  market  com- 
petition and  the  fact  that  they  were  simply  out  bid  for  the  property. 

First  they  wanted  to  keep  their  proposal  veiled  until  they  could  purchase  this  pri- 
vately owned  building  to  avoid  review  and  then  they  sought  to  punish  the  commu- 
nity for  reacting  to  their  proposal.  To  a  great  degree.  Community  Access  was  like 
the  uninvited  dinner  guest  that  ate  the  food  and  then  sued  the  host  for  indigestion. 
In  effect  the  sponsor  sought  to  use  HUD  as  the  "stick"  over  the  bank  to  force  a  sole 
source  sale  and  against  the  highest  bidder  to  force  its  withdrawal  of  interest  leaving 
the  path  clear  for  it  to  acquire  the  property.  To  both  these  ends  HUD  seemed  more 
than  willing  to  lend  its  assistance.  Repeated  attempts  to  reach  out  to  HUD  were 
ignored.  HUD  was  more  than  happy  to  commence  the  investigations,  becoming 
knowing  accomplice  in  a  questionable  business  deal.  HUD  not  only  took  sides  but 
in  reality  had  already  arrived  at  a  conclusion.  We  in  the  community  were  perplexed. 
Steven  Coe  the  Executive  Director  of  Community  Access  bragged  about  his  coup. 

The  "chilling  effect"  of  these  governmental  investigations  was  soon  a  reality. 
Aided  by  the  media's  dissemination  of  the  facts  the  end  result  was  quite  predictable. 
Attendance  at  the  Irving  Place  Community  Coalition  meetings  significantly  dwin- 
dled. People  were  afraid  of  speaking  up  for  fear  of  retaliatory  government  actions. 
Community  sjmipathy  for  the  Irving  Place  Three  was  auickly  expanding.  Neighbors 
were  afraid  of  being  targeted  but  were  outraged  enough  to  contribute  towards  their 
legal  defense.  Hence  started  the  work  that  led  to  contacting  both  the  American  Alli- 
ance for  Rights  and  Responsibilities  and  the  American  Civil  Liberties  Union,  both 
of  which  would  end  up  working  together  for  the  first  time. 

It  became  very  clear  to  us  that  this  was  not  just  another  parochial  conflict.  What 
was  at  stakes  was  a  person's  right  to  speak  his  or  her  mind,  assemble,  and  petition 
government,  all  actions  protected  under  our  Constitution.  What  was  not  obvious  was 
how  far  HUD  was  willing  to  go,  unchecked,  in  its  witch  hunt.  Steven  Coe,  of  Com- 
munity Access  had  made  it  very  clear  to  the  press  that  he  did  not  have  any  concrete 
evidence  of  any  specific  violation  of  the  Federal  Fair  Housing  Act  but  that  he 
thought  it  necessary  to  have  HUD  and  the  Justice  Department  look  into  the  "pos- 
sible violations,  just  in  case.  In  other  words  his  actions  were  nothing  mare  than 
a  mere  "fishing  expedition"  from  the  beginning.  The  only  desired  objective  being  to 
give  Community  Access  an  unfair  negotiating  chip.  They  dangled  HUD  and  the  Jus- 
tice Department  as  their  sword  and  these  two  agencies  were  but  too  eager  to  comply 
in  the  charade. 

The  issue  of  a  community's  fair  share  of  the  social  service  burdens  is  one  that  is 
currently  being  debated  nationwide,  particularly  in  most  major  urban  centers  now 
suffering  from  the  over  concentration  of  facUities.  Many  New  York  City  neighbor- 
hoods have  been  hard  hit.  Elections  have  been  won  and  lost  on  this  sole  issue.  The 
debate  is  ongoing.  But  Fair  Share  is  not  an  argument  that  either  the  State  or  the 
Federal  government  have  any  guidelines  or  respect  for.  In  fact  HUD  is  aggressively 
trying  to  contest  the  notion  of  Fair  Share  and  all  zoning  restrictions  as  illegal  when 
apphed  to  programs  directly  or  indirectly  funded  or  supported  by  them. 

The  specific  concerns  of  the  Irving  Place  Community  Coalition,  in  terms  of  the  ap- 
propriateness of  the  location  for  the  proposed  faciUty,  were  never  even  considered. 
The  questions  raised  in  terms  of  the  financial  viability  of  the  specific  program  were 
ignored.  The  request  for  specific  details  as  to  the  total  natvire  the  program's  compo- 
nents was  again  met  with  silence.  The  only  thing  that  seemed  to  matter  to  Commu- 
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nity  Access  was  that  they  had  an  investigation  pending  that  was  working  in  their 
favor. 

Due  to  public  pressure,  Community  Access  finally  dropped  their  complaints 
against  the  "Irving  Place  Three"  but  kept  them  active  against  the  bank  and  the 
highest  bidder  making  their  calculated  intentions  very  clear.  They  simply  wanted 
to  pressure  the  bank  into  selling  to  them. 

The  story  that  has  yet  to  be  told  is  about  collusion.  While  collusion  is  definitely 
associated  with  the  private,  for  profit  sector,  it  is  rarely  if  ever  looked  into  when 
it  relates  to  the  not  for  profit  industry.  In  fact,  I  believe  it  was  precisely  the  collu- 
sive nature  between  the  sponsor  and  the  regulatory  agency  that  led  to  the  abuses 
we  are  addressing  today.  HUD  representatives,  be  they  political  high  level  ap- 
pointees or  managers,  are  recruited  in  many  cases  from  the  same  not  for  profit 
agencies  that  they  end  up  regulating  or  in  this  particular  case  aiding  and  abating. 
Never  a  question  is  asked  of  potential  conflicts  of  interests.  Whether  it  was  the  in- 
take officials  in  the  local  regional  office  or  a  higher  up  appointee,  someone  was  defi- 
nitely making  decisions  not  on  the  merits  but  on  agency  or  personal  politics. 

The  fact  that  these  actions  were  unmonitored  is  an  outrage  in  itself  The  fact  that 
this  was  not  an  isolated  incident  but  that  HUD  and  the  Justice  Department  were 
engaging  in  such  behavior  throughout  the  country  was  more  than  revealing.  The  in- 
tent was  clear  and  the  secret  was  finally  let  out.  Ordinary  citizens  were  being  tar- 
geted and  sacrificed  for  the  greater  good  as  defined  by  officials  with  no  accountabil- 
ity for  their  actions.  Constitutional  rights  meant  nothing  to  them.  The  goal,  what- 
ever that  may  be,  justified  all  the  means.  Government  was  simply  at  its  worst. 

I  have  worked  most  of  my  professional  life  in  the  not  for  profit  field.  I  believe  in 
the  good  that  communities  and  government  can  do.  I  am  also  a  fine  supporter  of 
sanctions  against  those  that  knowingly  set  out  to  violate  civil  and  constitutional 
rights,  but  there  must  be  accountability  for  those  charged  with  said  determinations. 
We  must  rid  government  of  any  and  all  potential  for  abuse.  The  only  result  of  the 
abuses  we  arc  dealing  with  today  is  the  poisoning  of  the  waters  for  all  the  other 
responsible  law  abiding  agencies  and  service  providers,  the  increase  of  governmental 
distrust,  and  worse  of  aU,  the  playing  into  the  hands  of  those  extremists  that  would 
rather  do  away  with  all  protections  under  the  Fair  Housing  Act.  The  potential  back- 
lash is  too  grave  not  to  be  addressed. 

I  would  like  to  make  it  perfectly  clear  that  I  am  a  proponent  of  fair  housing  and 
that  I  strongly  believe  in  the  need  to  have  specific  federal  guarantees.  The  solution 
is  not  to  throw  out  the  entire  Fair  Housing  Act  but  to  strengthen  it  with  specific 
legislation  that  would  create  the  necessary  checks  and  balances  that  our  free  society 
requires.  We  have  already  seen  what  can  and  has  happened.  No  longer  is  this  a  de- 
bate of  a  speculative  nature  but  one  of  real  abuses  against  the  average  law  abiding, 
citizen. 

The  issue  now  before  us  is  whether  the  guideUnes  issued  by  HUD  on  September 
2,  1994  as  a  result  of  public  scrutiny  are  enough  to  prevent  these  abuses  fi-om  hap- 
pening again  or  whether  we  need  specific  legislation  to  protect  us  from  possible  fu- 
ture actions.  After  having  experienced  the  wrath  of  the  federal  government  I  con- 
clude that  anjrthing  short  of  specific  legislation  is  but  an  exercise  in  futihty.  Govern- 
ment must  be  checked. 

These  guideUnes  are  just  that,  guidelines  that  have  no  permanent  Ufe  and  that 
can  be  changed  at  any  given  time.  Additionally,  the  guidelines  have  no  punitive 
value  attached.  What  will  happen  to  the  federal  employee  that  violates  the  guide- 
Unes or  the  individual  or  agency  which  seeks  to  frivolously  use  the  Fair  Housing 
Act? 

FinaUy,  I  beUeve  that  we  must  estabUsh  disclosvu-e  reqviirements  for  both  HUD 
and  Justice  Department  employees  as  well  as  complainants  and  related  organiza- 
tions. This  wiU  flush  out  those  that  seek  to  utiUze  governmental  actions  for  their 
own  gain  and  signal  out  aU  potential  conflicts  of  interest  between  the  regulators  and 
those  that  come  before  them  in  their  official  capacity. 

We  need  to  return  to  Constitutional  basics.  Protecting  the  people,  all  the  People, 
all  of  the  time.  Thank  you. 

Mr.  Canady.  Thank  you  very  much. 
Mr.  Ishimaru. 
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STATEMENT  OF  STUART  ISHIMARU,  COUNSEL  TO  THE  ASSIST- 
ANT ATTORNEY  GENERAL,  CIVIL  RIGHTS  DIVISION,  DEPART- 
MENT OF  JUSTICE 

Mr.  ISHIMARU.  Thank  you,  Mr.  Chairman,  and  members  of  the 
subcommittee,  for  the  opportunity  to  appear  this  morning  on  H.R. 
2927,  a  bill  introduced  by  Mr.  Bilbray. 

Given  the  importance  of  these  issues,  when  my  boss  learned  of 
this  hearing  2  days  ago  he  wanted  to  testify,  but  due  to  a  schedul- 
ing conflict  he  is  unable  to  do  so.  He  called  me  again  this  morning 
to  send  his  regret  to  the  subcommittee  for  not  being  able  to  be  here 
in  person. 

We  understand  that  the  subcommittee  is  working  off  of  a  March 
12  discussion  draft  of  H.R.  2927  that  we  understand  has  been 
turned  into  H.R.  4019.  We  have  addressed  our  comments  to  that 
draft  and  not  to  the  bill  as  introduced.  The  Department  of  Justice 
has  serious  concerns  about  H.R.  2927  as  it  would  affect  our  ability 
to  enforce  the  Fair  Housing  Act.  The  bill  would  impede  our  ability 
to  challenge  practices  that  discriminate  on  the  basis  of  disability 
and  to  use  direct  evidence  of  discriminatory  intent  in  fair  housing 
cases. 

This  bill  would  add  a  new  section  to  the  Fair  Housing  Act  to  pro- 
tect persons  who  file  lawsuits  and  engage  in  otherwise  lawful  activ- 
ity to  achieve  government  action.  This  proposed  section  is  unneces- 
sary. The  first  amendment  fully  protects  the  rights  of  all  citizens 
to  express  their  views  on  housing  issues  by  speaking  out  at  public 
meetings,  submitting  petitions  to  Government  agencies,  writing  let- 
ters to  elected  officials,  or  filing  legitimate  lawsuits.  Let  me  be 
clear.  The  Justice  Department  has  never  used  and  will  never  use 
the  Fair  Housing  Act  to  sue  citizens  for  lawfully  exercising  those 
essential  first  amendment  rights.  We  are  working  together  with 
HUD  to  ensure  that  neither  of  us  interferes  with  legitimate  first 
amendment  rights  in  our  enforcement  efforts  under  the  act. 

However,  the  language  in  this  bill  is  so  expansive,  it  would  per- 
mit and  may  even  encourage  people  to  file  frivolous  and  discrimina- 
tory lawsuits  to  keep  minorities  or  persons  with  disabilities  out  of 
their  neighborhoods,  lawsuits  that  are  not  protected  by  the  first 
amendment.  The  first  amendment  does  not  protect  all  lawsuits. 
Courts  regularly  award  damages  against  plaintiffs  who  file  law- 
suits that  are  frivolous,  harassing,  malicious  prosecution,  abuse  of 
the  legal  process,  or  seek  an  illegal  objective.  For  example,  if  a 
landlord  files  a  lawsuit  to  evict  his  black  tenants  because  they  are 
black,  that  lawsuit  has  an  illegal,  discriminatory  objective  under 
the  Fair  Housing  Act  and  thus  is  not  protected  by  the  first  amend- 
ment. 

Under  the  Bush  and  Clinton  administrations,  the  Justice  Depart- 
ment has  filed  four  fair  housing  actions  challenging  lawsuits  that 
sought  to  prevent  operation  of  group  homes  for  children  with  dis- 
abilities and  adults  with  developmental  disabilities.  Take,  for  ex- 
ample, the  case  of  U.S.  v.  Wagner.  This  family  of  seven  in  Fort 
Worth,  TX,  suddenly  found  themselves  being  sued  by  several  neigh- 
bors simply  because  the  buyer  wanted  to  turn  the  home  into  a 
group  home  for  six  children  with  mental  retardation.  Earlier  this 
year,  a  Federal  court  in  Texas  ruled  that  six  of  those  neighbors  vio- 
lated the  Fair  Housing  Act  when  they  filed  that  State  lawsuit.  The 
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court  flatly  rejected  defendants'  arguments  that  their  lawsuit  was 
protected  by  the  first  amendment,  finding  that  the  lawsuit  sought 
an  illegal,  discriminatory  objective  and  had  no  reasonable  basis  in 
law.  Indeed,  the  court  found  that  the  evidence  suggested  that  de- 
fendants' attorneys  filed  the  lawsuits  even  though  they  knew  be- 
forehand that  both  the  Fair  Housing  Act  and  Texas  law  permitted 
the  establishment  of  group  homes  for  persons  with  retardation  in 
single-family  neighborhoods. 

The  first  amendment  does  not  give  people  the  right  to  use  the 
legal  system  with  impunity  to  harass  or  intimidate  other  citizens 
for  exercising  their  civil  rights.  This  bill  should  not  be  used  to  per- 
mit that  which  the  first  amendment  does  not  protect.  I  have  more 
on  other  sections  of  the  bill,  but  will  save  that  for  the  next  panel. 

[The  prepared  statement  of  Mr.  Ishimaru  follows:] 
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Prepared  Statement  of  Stuart  Ishimaru,  Counsel  to  the  Assistant  Attorney 
General,  Civil  Rights  Division,  Department  of  Justice 

I  appreciate  the  opportunity  today  to  present  the  views  of 
the  Department  of  Justice  on  important  issues  in  the  field  of 
fair  housing  enforcement.   Due  to  the  extremely  short  notice  we 
were  given  to  testify  on  this  subject,  we  have  not  had  time  to 
coordinate  our  testimony  with  all  of  the  other  interested  parties 
in  the  Administration.   Since  1968,  the  Pair  Housing  Act  has  been 
an  invaluable  weapon  in  the  federal  civil  rights  arsenal.   People 
all  over  this  nation  -  of  every  race,  national  origin  and  creed 
and  with  all  forms  of  disabilities  -  must  be  able  to  share  in  the 
precious  American  right  to  equal  opportunity  in  housing.   And 
since  Congress  amended  this  Act  in  1988  to.  among  other  things, 
protect  people  with  disabilities  from  housing  discrimination  and 
increase  the  federal  government's  enforcement  abilities  in  this 
area,  we  believe  that  the  Act  has  worked  well  to  protect  the 
right  to  fair  housing.   We  oppose  the  changes  proposed  in  the 
draft  legislation.   While  we  recognize  the  legitimate  concerns 
and  questions  of  municipalities  with  respect  to  what  the  Act 
means  and  what  it  requires  -  indeed,  as  I  will  discuss  later,  we 
have  worked  and  intend  to  continue  working  with  the  National 
League  of  Cities  and  the  Conference  of  Mayors  regarding  these 
issues  -  we  are  convinced  that  the  changes  proposed  would  limit 
the  housing  rights  of  persons  with  disabilities  in  ways  that 
certainly  Congress  and  municipalities  do  not  intend. 

The  first  section  of  this  bill  --  the  section  which  would 
amend  Section  307 (b) (1)  of  the  Act  --is  unnecessary  and 
inappropriate.   The  legislation  is  based  on  a  misunderstanding  of 
the  effect  of  the  Supreme  Court's  decision  in  Oxford  House  v. 
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city  of  Edmonds .   At  the  time  that  case  was  decided,  many 
statements  in  the  news  media  gave  the  impression  that  the 
decision  would  make  it  impossible  for  communities  to  use  the 
zoning  process  to  reserve  some  areas  for  single -family 
residences.   But  that  is  not  the  case,  and  the  Department  of 
Justice  has  been  working  hard  to  correct  this  incorrect 
impression. 

Let  me  first  provide  some  context.   Between  1968,  when  the 
Fair  Housing  Act  was  first  passed  by  Congress,  and  its  amendment 
in  1988,  the  Act  served  as  the  major  vehicle  under  federal  law  to 
protect  racial  and  ethnic  minorities  from  invidious  housing 
discrimination.   The  Act  was  amended  in  1988,  effective  in  19B9, 
in  large  part  to  add  the  protection  of  federal  law  against 
housing  discrimination  to  those  millions  of  Americans  with 
disabilities  who  for  too  long  had  been  unable  to  share  in  a  right 
many  of  us  take  for  granted  -  the  right  to  live  where  we  want  and 
can  afford.   In  amending  the  Act,  Congress  also  recognized  that 
persons  with  disabilities  in  many  cases  have  different  needs  than 
those  of  us  who  do  not  have  a  disability.   Thus.  Congress 
required  in  the  Fair  Housing  Act  that  housing  providers  engage  in 
"reasonable  accommodation"  of  individuals  with  disabilities. 

Section  804(f)  (3)  (B)  of  the  Act  requires  "reasonable 
accommodations  in  rules,  policies,  practices  and  services"  that 
unintentionally  restrict  the  ability  of  disabled  people  to  live 
in  housing.   When  Congress  added  this  section  to  the  Act  in  1988, 
it  quoted  the  Supreme  Court  as  saying  that  "discrimination  on  the 
basis  of  handicap  is  'most  often  the  product,  not  of  invidious 


animus,  but  rather  of  thoughtlessness  and  indifference --of  benigr. 
neglect.'"   Alexander  v.  Choate .  469  U.S.  287  (1985)  .   In 
requiring  reasonable  accommodations.  Congress  made  it  clear  that 
in  certain  situations  a  person's  disability  would  require  that 
such  person  be  treated  differently  than  other  non-disabled 
persons  to  afford  that  person  equal  housing  opportunity.   The 
standard  that  is  being  applied  today  by  the  courts  to  detemnine 
if  an  accommodation  is  reasonable  is  the  one  that  was  laid  dovm 
by  this  Committee  in  its  report  on  the  1988  Act.   It  directed  the 
courts  to  the  decision  of  the  Supreme  Court  in  Southeastern 
Community  College  v.  Davis.  442  U.S.  397  (1979) ,  which  states 
that  an  accommodation  is  reasonable  if,  and  only  if,  it  does  not 
cause  an  undue  financial  or  administrative  burden,  and  it  does 
not  bring  about  a  fundamental  alteration  in  the  nature  of  the 
program  with  regard  to  which  the  accommodation  is  requested. 

What  does  this  concept  of  reasonable  accommodation  have  to 
do  with  municipalities  and  zoning?   Courts  have  ruled  that  among 
the  "rules,  policies  and  practices"  that  are  subject  to  the 
reasonable  accommodation  requirement  are  zoning  and  land  use 
ordinances  of  municipalities.   This  is  consistent  with  years  of 
court  decisions  under  the  1968  Act  finding  that  municipal  land 
use  practices  are  subject  to  the  Act's  proscriptions  against 
racial  and  national  origin  discrimination.   The  interplay  between 
the  Act's  reasonable  accommodation  requirements  and  municipal 
zoning  and  land  use  practices  has  come  up  most  often  in  the 
context  of  municipal  decisions  concerning  so-called  "group  homes" 
for  the  disabled. 
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Some  groups  of  disabled  people  need  to  live  in  single- family 
residential  areas.   Group  homes  are  not  a  new  development.   The 
group  home  concept  arose  decades  ago,  when  research  on  the 
education  of  people  with  mental  retardation  showed  that  disabled 
people  do  best  when  they  live  with  their  families.   But  there 
were  then,  are  now,  and  will  always  be  those  who  have  no  families 
that  are  able  to  take  care  of  them.   One  solution  is  to  set  up 
"artificial  families"  --  residences  where  small  groups  of 
disabled  people  could  live  together  in  a  homelike  atmosphere,  and 
receive  the  guidance  and  assistance  they  need  to  function  in 
society. 

The  first  group  homes  were  set  up  for  people  with  mental 
retardation,  but  the  concept  has  worked  equally  well  for  people 
with  other  kinds  of  disabilities.   People  with  head  injuries, 
people  with  physical  handicaps  and  people  with  mental  illnesses 
all  live  successfully  in  group  homes  in  all  parts  of  the  country. 
Group  homes  have  proved  to  be  especially  beneficial  to  elderly 
people  who  need  help  with  daily  living,  but  don't  need  costly 
nursing  home  care.   The  American  Association  of  Retired  Persons 
has  estimated  that  the  need  for  this  kind  of  housing  will  grow  as 
our  population  increases  and  that  this  alternative  to  nursing 
home  care  can  be  a  big  factor  in  the  effort  to  contain  health 
care  costs. 

The  typical  group  home  fits  so  well  into  its  neighborhood 
that  people  living  on  the  same  block,  even  right  next  door,  may 
not  know  that  it  is  any  different  from  an  ordinary  single- family 
home.   The  great  majority  of  these  homes  do  not  cause  undue 
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noise;  they  do  not  increase  traffic  or  cause  parking  problems; 
and  study  after  study  has  shown  that  they  do  not  lower  property 
values.   In  fact,  in  the  Edmonds  litigation,  the  City  of  Edmonds 
stipulated  to  the  fact  that  the  proposed  group  home  for  persons 
with  disabilities  in  that  case  would  have  no  greater  impact  on 
city  services  than  would  a  similarly-sized  house  occupied  by  a 
family  that  met  the  definition  of  "family"  under  the  City's 
zoning  code . 

One  of  the  big  obstacles  to  new  group  homes  is  that  most 
communities  have  zoning  ordinances  that  define  a  "family"  as  any 
number  of  related  people,  or  not  more  than  some  number  of  people 
who  are  not  related.   The  Supreme  Court  decided,  in  the  Belle 
Terre  v.  Boraas  case,  that  these  laws  do  not  violate  the 
Constitution.   They  serve  the  very  legitimate  purpose  of  keeping 
out  groups  of  people  who  might  be  a  threat  to  the  peace  and  quiet 
that  families  need. 

These  ordinances,  however,  although  they  were  not  written  to 
keep  out  group  homes  for  individuals  with  disabilities,  often 
have  that  result.   Many  litigants,  including  the  Department  of 
Justice,  believed  that  the  zoning  rules  keeping  out  groups  of 
unrelated  people  called  for  the  kind  of  reasonable  accommodation 
called  for  by  the  Fair  Housing  Act.   We  argued  that  the  typical 
group  home  is  not  like  the  group  of  college  students  that  these 
ordinances  were  intended  to  keep  out .   Those  are  groups  of 
individuals  with  no  central  authority  present  to  control  their 
behavior.   Group  homes,  by  contrast,  are  run  by  trained 
counselors  whose  job  is  to  act  in  the  place  of  parents.   They  are 
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responsible  for  seeing  to  it,  not  only  that  the  residents  receive 
the  guidance  and  help  they  need  to  lead  normal  lives  to  the  besc 
of  their  ability,  but  that  they  interact  in  appropriate  ways  with 
their  neighbors. 

In  Edmonds .  the  issue  was  whether  the  Fair  Housing  Act 
applies  at  all  to  the  ordinances  restricting  the  number  of 
unrelated  people  who  can  live  together.   Section  807(b) (1)  says: 
"Nothing  in  this  title  limits  the  applicability  of  any  reasonable 
local,  State,  or  Federal  restrictions  regarding  the  maximum 
number  of  occupants  permitted  to  occupy  a  dwelling."   Some 
courts,  most  notably  the  Court  of  Appeals  for  the  Eleventh 
Circuit,  said  that  the  restrictions  on  unrelated  people  come 
within  this  exemption.   But  the  Department  of  Justice  argued, 
looking  at  the  purpose  of  the  law  and  the  legislative  history, 
that  the  exemption  did  not  apply.   The  report  of  this  Committee 
said  that  the  exemption  only  applied  to  exemptions  that  applied 
to  "all  occupants."   In  other  words,  the  Congress  had  in  mind  the 
kind  of  laws  that  restrict  how  many  people  can  live  in  a 
dwelling,  based  on  the  square  footage  of  the  rooms.   Since  the 
ordinances  we  are  talking  about  only  apply  to  unrelated  people, 
not  to  families,  we  said  that  the  exemption  does  not  apply. 

One  of  the  courts  that  agreed  with  our  view  was  the  Ninth 
Circuit,  in  the  Edmonds  case.   Because  of  the  split  in  the 
Circuits,  the  Supreme  Court  granted  certiorari.   When  they 
decided  the  case,  in  May  of  last  year,  they  agreed  with  us,  by  a 
6-3  vote.   So  the  exemption  does  not  apply,  and  localities  do 
have  to  make  reasonable  accommodations  to  these  rules. 
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But  --  and  this  is  very  important  --  that  is  all  the  Supreme 
Court  decided.   It  did  not  decide  whether  or  not  the  particular 
accommodation  requested  was  reasonable  --  that  is,  whether  a 
group  home  for  eleven  people  could  operate  in  the  City  of 
Edmonds.   The  Ninth  Circuit  had  not  decided  that  question  either. 
The  decision  of  what  is  reasonable,  in  that  case  and  in  others, 
was  left  for  the  courts  to  decide  on  a  case-by  case  basis.   In 
zoning  terms,  the  test  boils  down  to  a  very  simple  question.   Is 
a  proposed  group  home  basically  consistent  with  the  area  where  it 
wants  to  locate,  or  would  it  be  out  of  place  --  "a  pig  in  the 
parlor  and  not  in  the  barnyard, "  as  the  Supreme  Court  put  it  in 
Ambler  Realtv  v.  Village  of  Euclid.   In  many  cases,  as  when  a 
group  home  for  six  or  fewer  people  with  mental  retardation  is 
proposed  for  a  single  family  neighborhood,  the  answer  will  be 
"yes."   This  is  because  for  all  intents  and  purposes,  that  kind 
of  home  is  a  single  family. 

There  is  nothing  new  or  radical  about  what  I  have  just  said. 
Courts  in  2  2  states  have  had  to  decide  whether  group  homes  are 
families  for  purposes  of  restrictive  covenants  that  say  "single 
family  home  only."   Twenty  of  the  22  have  said  yes,  they  are 
single  family  homes  to  all  intents  and  purposes. 

But  of  course,  not  all  group  homes  are  alike,  and  not  all 
group  homes  are  appropriate  in  every  setting.   The  courts  have 
shown  that  they  can  recognize  those  situations  and  deal  with  them 
appropriately.   For  example,  a  court  in  Maryland  held  that  it  was 
not  reasonable  for  an  existing  group  home  for  eight  elderly 
residents  in  a  single-family  neighborhood  to  expand  to  15 
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residents.   Fifteen  is  just  too  many,  the  court  said.   That  case 
is  Bryant  Woods  Inn.  Inc.  v.  Howard  County.  911  F.  Supp.  918  (D. 
Md.  1996) .   In  another  case,  the  Seventh  Circuit  recently  said 
that  it  was  not  a  reasonable  accommodation  to  build  a  building 
with  four  handicap-accessible  units  in  a  single- family  zone. 
That  is  an  example  of  something  that  is  out  of  place.   Brandt  v. 
Village  of  Chebanse.  82  F.3d  172  (7th  Cir.  1996) . 

But,  both  before  and  after  Edmonds .  there  has  been 
legitimate  concern  on  the  part  of  municipalities  as  to  exactly 
what  the  Fair  Housing  Act  requires  and  what  the  Edmonds  decision 
means .   We  have  found  municipalities  to  be  genuinely  concerned 
about  complying  with  federal  law.   And  we  believe  there  has  been 
a  fair  amount  of  misunderstanding  in  this  area  on  the  part  of 
municipal  officials.   So  we  have  tried  to  work  with 
municipalities  to  discuss  their  concerns  and  give  them  some 
guidance.   We  have  met  with  representatives  of  both  the  National 
Conference  of  Mayors  and  the  National  League  of  Cities  to  discuss 
these  issues.   We  have  listened  to  their  concerns  and  their 
questions,  and  we  have  responded  in  writing  to  questions  from 
municipalities  to  ensure  that  they  do  not  discriminate  in  housing 
against  persons  with  disabilities  in  violation  of  the  Fair 
Housing  Act.   I  am  attaching  to  my  testimony  today  a  copy  of  a 
letter  sent  by  the  Department  on  January  31  of  this  year  to  the 
National  League  of  Cities.   As  the  Committee  will  see,  we  have 
attempted  to  explain  in  the  letter  our  view  of  the  basic 
requirements  of  the  Act  and  our  enforcement  program,  and  the 
interplay  between  the  Act  and  municipalities.   We  discuss  the 
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Edmonds  decision  ae  well.   We  intend  to  continue  this  dialogue  as 
long  as  it  is  needed  and  welcome  the  opportunity  to  meet  further 
with  these  emd  other  groups  to  come  to  a  mutual  linderstanding 
about  the  Act's  requirements  and  a  cooperative  relationship  in 
working  toward  equal  opportunity  in  housing. 

In  our  dialogue  with  municipalities,  we  have  tried  to  clear 
up  what  appear  to  be  some  common  misunderstandings  that  have 
arisen  in  this  area.   First  of  all:   Nothing  in  the  Fair  Housing 
Act  gives  any  special  rights  to  any  group  of  people  who  do  not 
have  disabilities.   Edmonds  does  not  change  this  in  any  way.   If 
a  locality  excludes  groups  of  college  students,  it  can  still  do 
so.   If  it  excludes  boarding  houses,  it  can  still  do  so.   The  Act 
does  not  need  to  be  amended  to  protect  this  right . 

Second,  the  Act  does  not  give  any  rights  to  individuals 
based  on  their  status  as  sex  offenders  or  convicted  felons .   The 
law  does  not  protect  anyone  whose  presence  in  a  community  would 
be  a  direct  threat  to  safety.   That  is  section  804(f) (9)  of  the 
Act .   It  also  does  not  protect  anyone  who  has  been  convicted  of 
manufacturing  or  selling  any  drug.   Section  807(b) (4)    And  while 
recovering  drug  addicts  are  protected  by  the  Act,  they  are 
protected  only  as  long  as  they  are  not  currently  using  any 
illegal  substance.   Section  802(h)(3). 

It  is  appropriate  here  to  ta)ee  a  few  minutes  to  add  a  word 
about  "Oxford  Houses."   An  Oxford  House  is  a  group  of  former 
users  of  drugs  or  alcohol  who  band  together  to  live  as  a  group 
and  provide  mutual  support  for  each  other  in  resisting  the 
temptation  to  return  to  their  former  lifestyle .   No  drug  or 
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alcohol  use  of  any  kind  ie  tolerated  in  an  Oxford  House,  and  a 
violator  is  immediately  expelled.   Congresg  was  impressed  enough 
with  the  success  of  this  model  in  helping  people  maintain 
sobriety  that  in  the  1988  Anti-Drug  Abuse  Act,  it  provided  for 
funding  to  set  up  homes  on  the  Oxford  House  model  throughout  the 
United  States .   The  Justice  Department  has  seen  first  hand  how 
this  program  has  contributed  to  a  solution  to  the  problem  of  drug 
and  alcohol  abuse .   And  all  cases  brought  by  the  Department 
involving  recovering  substance  abusers  -  whether  involving  an 
Oxford  House  or  some  other  group  -  presented  situations  where 
there  was  no  current  drug  use  and  drug  use  was  simply  not 
tolerated. 

The  area  of  reasonable  accommodations  in  housing  has 
continued  to  develop  in  the  law.   One  issue  on  which  we  heard 
concerns  expressed  by  municipalities  was  whether  an  accommodation 
had  to  be  requested  under  the  Act  before  there  was  any 
requirement  on  the  part  of  a  municipality  to  take  appropriate 
action.   We  believe  that  such  a  request  is  necessary  under  the 
Act  -  a  municipality  cannot  be  expected  to  make  special  allowance 
for  a  condition  it  does  not  know  exists.   That  view  of  the  law 
was  set  forth  by  the  Seventh  Circuit  in  its  decision  in  the 
Palatine  case.   We  have  adopted  this  position  and  incorporated  it 
into  our  enforcement  program. 

To  repeat,  the  Supreme  Court  decided  in  Edmond^  that  the  Act 
requires  localities  to  consider,  on  a  case-by-case  basis,  whether 
particular  groups  of  disabled  people  should  be  allowed  to  live  in 
particular  areas.   It  doesn't  say  what  the  answer  should  be  --  it 
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simply  requires  that  local  governing  bodies  consider  whether  the 
group  will  fit  in  and  be  a  good  neighbor.   If  the  evidence  is 
that  the  group  will  be  detrimental,  then  the  locality  doesn't 
have  to  let  it  move  in.   It  should  be  noted  that  this  is  not  a 
situation  that  arises  very  often  for  a  municipality  -  but  it  is  a 
situation  that  arises  all  the  time  in  other  contexts.   Cities  are 
requested  routinely  to  make  exceptions  to  zoning  codes  for  a 
variety  of  reasons  unrelated  to  handicap  -  indeed,  that  is 
standard  operating  procedure  around  this  country.   All  that  is 
required  under  the  Fair  Housing  Act  is  that  a  city  view  such  a 
request  taking  into  account  one  other  factor  -  disability. 

In  summary,  the  Department  of  Justice  thinks  this  provision 
of  the  proposed ylegislat ion  is  a  bad  idea.   The  Fair  Housing  Act 
does  not  threaten  that  our  communities'  neighborhoods  will  be 
flooded  with  inappropriate  uses,  as  some  of  the  more  violent 
reaction  to  the  Edmonds  decision  would  have  it.   Appropriate  uses 
are  permitted,  but  inappropriate  ones  --  including  anything  that 
would  house  felons,  sex  offenders,  or  anyone  who  will  be  a  danger 
to  others  --  are  excluded  by  the  Act.   It  is  up  to  the  courts  to 
make  the  distinctions,  and  they  have  shoum  that  they  are  well  up 
to  the  job.   On  the  other  hand,  as  drafted,  the  proposed 
legislation  has  the  extreme  potential  for  foreclosing  the  ability 
of  countless  disaibled  individuals  to  live  in  a  single- family 
neighborhood  where  they  can  thrive  and  at  the  same  time 
contribute  to  the  community.   We  are  sure  that  that  is  not  what 
Congress  wanted  in  1988  nor  what  it  wants  today.   We  also  believe 
that  -  as  we  have  already  begun  to  do  -  the  federal  government 
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can  work  with  local  government  in  a  spirit  of  cooperation  to 
ensure  equal  housing  £or  disabled  Americans  while  maintaining  the 
integrity  of  the  municipal  zoning  process . 

This  Bill  also  proposes  adding  a  new  section  to  the  Fair 
Housing  Act  to  protect  persons  who  file  lawsuits,  and  engage  in 
otherwise  lawful  activity,  to  achieve  governmental  action. 

The  proposed  section  is  also  unnecessary.   The  First 
Amendment  fully  protects  the  right  of  all  citizens  to  express 
their  views  on  housing  issues  by  speaking  out  at  public  meetings, 
submitting  petitions  to  government  agencies,  writing  letters  to 
elected  officials,  or  filing  legitimate  lawsuits.   The  Justice 
Department  has  never  used,  and  will  never  use,  the  Fair  Housing 
Act  to  sue  citizens  for  lawfully  exercising  those  essential  First 
Amendment  rights .   And  we  are  working  together  with  HUD  to  ensure 
that  we  do  not  interfere  with  legitimate  First  Amendment  rights 
in  our  joint  enforcement  efforts  under  the  Act. 

Unfortunately,  the  language  in  this  proposed  Bill  is  so 
expansive,  it  will  permit,  and  may  even  encourage,  people  to  file 
frivolous  and  discriminatory  lawsuits  to  keep  minoritiee  or 
persons  with  disabilities  out  of  their  neighborhoods  --  lawsuits 
that  are  not  protected  by  the  First  Amendment . 

The  First  Amendment  does  not  protect  all  lawsuits:   Courts 
regularly  award  damages  against  plaintiffs  who  file  lawsuits  that 
are  frivolous,  harassing,  malicious  prosecution,  an  abuse  of  the 
legal  process  or  seek  an  illegal  objective.   For  example,  if  a 
landlord  files  a  lawsuit  to  evict  his  black  tenants  because  they 
are  black,  that  lawsuit  has  an  illegal,  discriminatory  objective 
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under  the  Fair  Housing  Act,  and  thuB  ie  not  protected  by  the 
First  Amendment . 

Under  both  the  Bush  and  Clinton  Administrations,  the  Justice 
Department  has  filed  four  fair  housing  actions  challenging 
lawsuits  that  sought  to  prevent  operation  of  group  homes  for 
children  with  disabilities  and  adults  with  developmental 
disabilities . 

In  United  States  v.  Waemer.  a  family  of  seven  in  Fort  Worth, 
Texas  suddenly  found  themselves  being  sued  by  several  neighbors 
simply  because  the  buyer  wanted  to  turn  the  home  into  a  group 
home  for  six  children  with  mental  retardation.   Earlier  this 
year,  a  federal  court  in  Texas  ruled  that  six  of  those  neighbors 
violated  the  Fair  Housing  Act  when  they  filed  that  state  lawsuit. 
The  court  flatly  rejected  Defendants'  argument  that  their  lawsuit 
was  protected  by  the  First  Amendment,  finding  that  the  lawsuit 
sought  an  illegal  discriminatory  objective  and  had  no  reasonable 
basis  in  law.   Indeed,  the  Court  found  that  the  evidence 
suggested  that  Defendants'  attorneys  filed  the  lawsuit  even 
though  they  knew  beforehand  that  both  the  Fair  Housing  Act  and 
Texas  law  permitted  the  establishment  of  group  homes  for  persons 
with  retardation  in  single-family  neighborhoods. 

The  First  Amendment  does  not  give  people  the  right  to  use 
the  legal  system  with  impunity  to  harass  or  intimidate  other 
citizens  for  exercising  their  civil  rights.   This  Bill  should  not 
be  used  to  permit  that  which  the  First  Amendment  does  not 
protect . 
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Mr.  Canady.  Thank  you  very  much. 
Ms.  Pressly. 

STATEMENT  OF  BARBARA  PRESSLY,  NASHUA,  NH 

Ms.  Pressly.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. 

My  name  is  Barbara  Pressly.  I'm  a  private  citizen  and  have 
flown  in  for  this  hearing.  I  hope  my  being  here  will  make  a  dif- 
ference at  some  time.  I  think  what  I  could  contribute  most  to  your 
discussion  today  is  that  in  my  neighborhood  something  like  this 
really  did  happen,  and  what  I  can  tell  you  is  what  hapf>ens  to  these 
people  when  this  does  take  place. 

I  have  submitted  my  written  testimony  that  gives  you  some  of 
the  details.  To  highlight:  the  group  that  filed  the  false  discrimina- 
tion suit  was  a  Government  contractor.  The  clients  were  Grovem- 
ment-created  court-adjudicated  juveniles.  Grovemment  was  paying 
close  to  $50,000  a  year  for  each  client,  and  the  Grovemment  was 
going  to  pay  for  the  purchase  and  expansion  of  a  building.  The  pub- 
lic hearings  were  required  by  Grovemment.  The  language  of  Grov- 
emment requires  these  public  hearings  and  invites  people  to  par- 
ticipate. 

What  the  people  did  is  they  did  all  of  the  traditional  American 
things.  The  people  spoke  out  at  pubic  hearings;  they  circulated  a 
petition;  they  wrote  letters  to  the  editor.  I  think  it  needs  to  be 
noted  that  the  only  facility  serving  the  entire  region  of  the  State 
was  already  in  the  neighborhood.  The  Grovemment  contractor  had 
already  received  permission  to  expand  and  for  some  reason — we 
still  don't  know  why — ^they  moved  within  the  same  neighborhood, 
just  in  a  separate  pocket.  Hundreds  of  people  opposed  this.  The  pe- 
tition involved  hundreds  of  signatures. 

However,  in  the  middle  of  the  normal  land  use  proceedings,  out 
of  the  blue,  although  they  had  referenced  fair  housing  discrimina- 
tion all  along,  they  filed  a  discrimination  suit  against  some  of  the 
people.  They  singled  out  two  people  who  were  licensed  profes- 
sionals. There  were  other  people  who  came  forth  and  said,  "We 
support  your  cause,  but  we  do  not  dare  speak  out  because  of  the 
risk  to  our  livelihoods."  There  was  one  case  where  the  father  of  one 
of  the  families  that  was  falsely  accused  of  discrimination  was  a  Ko- 
rean War  veteran.  His  wife,  in  sheer  frustration  and  in  an  effort 
to  protest,  in  her  silent  protest  and  pain  she  wore  his  flight  jacket 
with  all  of  its  emblems  to  the  meetings.  She  wanted  the  world  to 
know  that  the  people  being  falsely  accused  were,  in  fact,  citizens 
who  had  contributed  greatly  to  the  community  and  the  county. 

Another  family  that  was  falsely  accused  had  teenaged  children. 
They  thought  the  public  process  would  be  a  wonderful  experience 
for  their  children  to  see  democracy  in  action.  What  they  saw  in- 
stead was  the  humiliation  and  malignment  of  their  own  parents.  It 
was  a  nightmare.  I  think  that  probably  the  saddest  day  of  my  adult 
life  was  the  investigation,  October  28,  1992.  When  this  happens  in 
your  community  nobody  knows  how  to  deal  with  it.  No.  1,  you  don't 
know  what  the  Feds  do  when  they  come  and  investigate  you.  So 
the  land  use  attorneys  in  the  historic  district  that  had  been  hired, 
not  knowing  what  to  do,  said  "Where  is  this  going  to  take  place?" 
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And  trying  to  make  it  comfortable,  I  said,  "Would  it  help  if  you 
used  a  home?" 

So  the  investigation  took  place  in  my  home,  and  the  HUD  inves- 
tigator sat  at  a  table.  All  the  neighbors  who  had  been  accused  and 
had  spoken  out  at  hearings  sat  in  a  circle.  It  was  the  most  terrify- 
ing event  that's  ever  taken  place  in  my  home  and  the  most  silent 
one.  The  investigator  clearly  knew  something  about  each  person 
there,  asking  them  about  their  thoughts.  These  people  had  spoken 
at  public  hearings;  they  had  circulated  a  petition,  and  as  I  said, 
had  written  letters  to  the  editor. 

They  were  not  allowed  to  know  what  they  were  accused  of.  This 
was  enormously  frustrating  because  they  did  not  know  to  whom 
they  were  answering.  They  would  get  registered  letters;  then  a  se- 
ries of  three  registered  letters.  The  third  one  finally — ^they  would 
add  people  and  take  people  off — and  finally  the  last  one  after  this 
interrogation  only  narrowed  it  down  to  the  few  people  whose  signa- 
tures were  on  the  due  process  superior  court  proceedings.  And  as 
you  know,  those  are  proceedings  that  are  clearly  defined  as  to  what 
you  do;  you  have  your  timeframes.  The  people  accused  and  inves- 
tigated were  doing  exactly  what  the  law  and  the  situation  dictated 
that  they  do. 

I've  been  told  and  I  hear  today  that  people  say  that  this  has  all 
been  solved.  If  it  has,  the  people 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Ms.  Pressly.  Thank  you.  I  don't  need  2  minutes  other  than  to 
say  the  people  in  the  streets,  the  people  who  have  had  this  crime 
done  to  them,  do  not  know  that  it  has  been  solved.  The  feelings  of 
betrayal  by  their  Government  are  just  as  strong  today  as  they  were 
4  years  ago.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Pressly  follows:] 

Prepared  Statement  of  Barbara  Pressly,  Nashua,  NH 

Dear  Mr.  Chairman  and  Members  of  the  House  Judiciary  Committee,  please  ac- 
cept this  written  testimony  in  support  of  the  Committee's  effort  to  amend  the  Fair 
Housing  Act  to  protect  the  Freedom  of  Speech. 

The  case  of  abuse  of  free  speech  by  HUD  detailed  in  this  testimony  happened  in 
Nashua,  New  Hampshire  in  1992.  It  was  one  of  the  cases  selected  by  the  "Crusad- 
ers" (a  California  Disney  Production)  in  its  T.V.  program  documenting  HUD  vs.  Free 
Speech.  (10  minute  video  included.)  The  Secretary  of  HUD  also  acknowledged  that 
this  case  was  one  of  harassment  of  private  citizens  by  HUD.  (Article  enclosed.) 

SHORT  SUMMARY 

Law  abiding  citizens  were  accused  of  discrimination  and  were  investigated  by  the 
Federal  Government  for  speaking  out  in  opposition  to  a  HUD  project  at  public  hear- 
ings and  for  following  the  precise  due  process  appeal  of  a  government  decision  as 
outlined  by  law.  The  non-profit  business  which  activated  the  investigation  actually 
submitted  minutes  of  the  public  hearings  underlining  the  testimony  as  proof  of  dis- 
crimination to  HUD. 

These  citizens  were  objecting  to  the  expansion  of  an  already  existing  government 
subsidized  intensive  care  facility  for  court  adjudicated  juveniles  into  anoQier  section 
of  the  same  neighborhood.  The  government  contractor  had  operated  for  many  years, 
expanded  with  city  cooperation  and  Nashua's  Federal  Community  Development 
Block  Grant  (CDBG)  funds,  had  announced  and  asked  permission  to  purchase  their 
abutting  property  with  the  next  roimd  of  CDBG  funds.  This  Nashua  neighborhood 
houses  all  of  the  troubled  juveniles  for  the  entire  City  and  surrounding  towns. 

This  northern  section  of  the  City  where  these  events  took  place  is  known  for  its 
diversity  and  inclusion.  Group  homes  and  hvunan  service  institutions  are  supported 
and  proudly  considered  part  of  the  various  neighborhoods. 
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With  no  warning  this  private  provider  purchased  a  second  location,  different  from 
the  announced  and  approved  one.  This  second  location  is  in  the  portion  of  the  his- 
toric district  noted  and  respected  for  its  single  family  residential  homes.  To  this  day 
no  one  knows  who  made  tlus  decision  and  why.  The  minutes  of  this  non-profit's  gov- 
erning board  are  not  open  to  public  scrutiny. 

Knowing  their  action  would  be  met  with  pubUc  opposition,  they  launched  a  media 
effort  suggesting  that  anyone  who  questioned  or  opposed  them  was  a  NIMBY  (Not 
in  my  back  yard).  They  suddenly  claimed  immiuiity  from  zoning  citing  the  Fair 
Housing  Act.  The  entire  city  was  divided  and  angry.  The  hostile  and  inflammatory 
language  describing  the  people  who  questioned  and  opposed  the  HUD  project  was 
front  page  news  well  before  the  zoning  process  began.  The  attorney  for  the  non-prof- 
it continued  to  cite  the  Fair  Housing  Act  suggesting  to  the  Zoning  Board  that  to 
deny  them  what  they  wanted  would  be  discriminatory. 

The  zoning  board  granted  the  request  in  a  close  3-2  decision.  The  private  provider 
asked  for  only  dormitory  housing,  promising  no  institutional  activity. 

The  neighbors,  as  expected,  appealed  the  decision.  The  appeal  process  was  fol- 
lowed as  prescribed  by  law. 

In  the  middle  of  the  routine  appeal  process  the  government  contractor  filed  a 
HUD  claim  of  discrimination  against  Nashua  citizens.  They  added  names,  sub- 
tracted names  and  finally  after  all  had  been  interrogated  by  a  HUD-Boston  inves- 
tigator, they  selected  only  the  people  whose  names  appeared  on  the  appeal  papers. 
Why  people  were  put  on  or  taken  off  the  list  was  never  revealed.  The  citizens  were 
never  told  the  nature  of  the  charges  nor  what  individuals  had  made  them. 

The  business  which  chose  this  unnecessary  and  hostile  method  had  before  oper- 
ated its  juvenile  institution  in  cooperation  with  the  City  of  Nashua,  informing  the 
City  of  proposed  undertakings  and  agreeably  appearing  before  the  proper  approval 
boards.  The  members  of  the  Board  of  Directors  of  the  complainant,  people  known 
within  the  community,  never  stepped  forward  to  discuss  the  issue.  To  this  day  the 
vote  and  just  who  voted  to  accuse  their  fellow  citizens  of  discrimination  is  secret. 

The  Boston  HUD  investigator  interrogated  citizens  based  on  their  public  testi- 
mony while  simultaneously  serving  as  the  mediator  to  conclude  the  case.  The  ex- 
pected agreement  was  the  government  contractor  stop  his  claim  of  discrimination 
(stop  the  HUD  investigation)  and  the  innocent  but  accused  people  stop  their  appeal 
of  a  government  decision  (right  of  Due  process).  This  could  be  called  "strong  arming" 
and  "Blackmail."  The  people  agreed  to  reUnquish  their  "constitutional"  rights  to 
avoid  federal  prosecution  and  fines. 

Secretly,  the  City  and  HUD  discovered  that  HUD  classified  this  facility  as  an  in- 
stitution as  the  people  in  the  neighborhood  had  claimed  and  not  housing  as  pre- 
sented at  the  pubUc  hearing.  "Waivers"  were  signed  between  HUD,  and  the  City 
while  the  contractor  was  simultaneously  having  HUD  investigate  local  people  claim- 
ing their  speech  was  discriminatory.  (One  argument  presented  by  the  neighbors  was 
that  the  business  was  not  just  housing  but  was  really  an  intensive  care  juvenile  in- 
stitution.) 

The  director  who  initiated  and  implemented  these  tactics  is  a  Hero  in  his  indus- 
try. He  published  a  professional  paper  gloating  over  bringing  citizens  to  their  knees, 
and  gave  instructions  on  how  to  use  the  Fair  Housing  Laws  to  avoid  local  zoning 
and  public  scrutiny.  He  and  a  Boston  attorney  who  specialize  in  fihng  discrimina- 
tion complaints  have  formed  a  how  to  speaking  team  for  the  human  service  indus- 
try. 

City,  State,  and  the  Federal  Government  (all  players  in  this  case)  have  been 
asked  to  investigate.  Each  one  says  it's  not  their  problem.  HUD  says  no  regulation 
has  been  violated. 

This  and  other  similar  cases  deserve  to  be  investigated.  Until  someone  is  held  ac- 
coimtable  and  action  taken,  using  the  Fair  Housing  Act  to  wrongly  accuse  innocent 
citizens  continues.  This  injustice  continues  to  tear  apart  neighborhoods  and  commu- 
nities. Government  has  lost  trust  and  respect  everywhere  this  happens. 

This  happened  four  years  ago  and  to  date  nothing  has  been  done  to  remedy  the 
laws  that  have  created  this  gestapo-like  atmosphere.  Not  even  a  simple  apology  has 
been  offered!!  This  story  is  not  unique!!  Similar  situations  are  happening  across  the 
country. 

EXPANDED  NASHUA  STORY 

The  nightmare  began  in  November  1991  with  a  local  non-profit  human  service 
business  (contractor)  secretly  agreeing  to  buy  and  convert  a  single  family  historic 
home  in  Nashua,  New  Hampshire  into  an  intensive  care  dormitory  for  juveniles. 

The  contractor  was  a  highly  respected,  long  standing,  Nashua  business  already 
operating  the  only  regional  faciUty  of  its  kind  in  Nashua.  The  final  City  CDBG  pay- 
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ment  on  a  12  bed  previously  built  addition  was  due  as  the  contractor  was  asking 
for  more  City  CDBG  money  to  purchase  an  abutting  property  for  yet  another  expan- 
sion. It  was  publicly  announced  that  they  intended  to  purchase  the  specific  property 
next  door.  It  had  been  previously  approved  by  the  Zoning  Board  and  was  non-con- 
troversial 

The  northern  quadrant  of  the  City  enjoys  the  greatest  diversity  of  people-usages- 
architectvu*e  and  nvunan  services  in  the  city.  This  juvenile  facUity  and  the  city's  only 
historic  district  are  both  within  this  mix.  The  department  of  the  Interior  had  placed 
the  historic  district  on  the  National  Register  of  Historic  Places  recognizing  the  im- 
portance of  it's  single  family  residential  character.  The  historic  district  residents 
and  fans  of  the  city's  heritage  are  frequently  involved  in  opposing  commercialization 
in  hopes  of  maintaining  character  of  neighborhoods  and  reasonable  balance  of  us- 
ages. 

Although  the  Juvenile  Contractor  had  worked  closely  with  city  government  as  a 
partner  lor  years,  they  secretly  switched  from  the  approved  abutting  property  to 
purchase  an  historic  property  they  knew  would  generate  opposition  and  conlroversy. 

Their  media  'Tslitz  began  immediately  and  was  wolf  planned.  Citizens  were  ac- 
cused of  NIMBY  (Not  in  My  Back  Yard)  before  the  plan  was  widely  known  and  weU 
before  the  zoning  process  began.  The  fact  that  the  citizens  accused  of  NIMBY  were 
already  the  only  host  to  the  region's  court  adjudicated  juveniles  was  ignored  by  the 
media.  Local  residents  of  Nashua  opposed  a  second  group  home  in  the  same  neigh- 
borhood and  gathered  500  signatures  in  opposition  to  the  expansion.  The  contrartor 
circulated  his  own  petition  and  generated  300  signatiu-es. 

The  Government  Provider  had  successfully  labeled  the  neighbors  bigots  and 
snobs.  The  citizens  were  outraged  at  the  accusations.  The  lead  person  generating 
this  inflammatory  rhetoric  lived  in  another  State.  Many  of  the  Board  of  Directors 
lived  in  exclusively  zoned  New  Hampshire  communities  which  failed  to  provide  any 
hvunan  services.  Non-local  residents  are  sent  to  Nashua  neighborhoods  for  their 
needs  including  juvenile  court  placements. 

People  learned  the  following  about  the  JuvenUe  Placement  Industry: 

1.  All  details  concerning  individual  cases  are  secret.  However,  directors  selec- 
tively disclose  heart  rendering  and  emotional  case  information  to  gain  funding 
and  sjTnpathy. 

2.  The  Human  Service  Industry  labels  all  Juveniles  in  State  custody  as  "Trou- 
bled." 

3.  The  State  produces  a  pubUc  record  of  the  general  demographics  of  the  cli- 
ents by  residence,  age,  gender,  and  Court  designated  code.  (From  this  record, 
the  neighbors  figured  out  that  the  Nashua  Contractor  misrepresented  residency, 
age  and  coding  to  get  the  City's  Federal  Funds.) 

4.  Juvenile  Institutional  placement  is  one  of  the  most  expensive  and  growing 
costs  to  the  State. 

5.  The  Intensive  care  facility  is  second  only  to  a  detention  center  in  restriction 
and  Block  downs. 

6.  Even  with  supervision  and  security  systems,  run-aways  are  a  big  problem. 

7.  The  anti-social  behavior  producing  this  population  of  Troubled  juveniles  is 
increasing  in  frequency  and  intensity.  The  causes  are  usually  drug,  alcohol  and 
violence  related. 

The  nvmierous  public  hearings  for  land  use  proceedings  began  in  January  1992. 
The  attorneys  for  the  contractor  claimed  that  the  contractor  was  exempt  fi-om  local 
zoning  regulations  because  of  the  Federal  Fair  Housing  Act.  The  Contractor  had  a 
long  history  of  abiding  by  City  rules  during  its  nvunerous  expansions  but  decided 
that  suddenly  the  Fair  Housing  Act  exempted  them.  The  City  attorney  ruled  against 
their  exemption. 

The  Contractor's  Attorney  (father  and  law  partner  of  a  Board  of  Directors  attor- 
ney) threatened  discrimination  and  the  Federal  Fair  Housing  at  the  public  hearing 
before  the  Zoning  Board  of  Adjustments.  The  contractor  won  a  close  3-2  zoning  deci- 
sion for  exclusive  residential  dormitory  usage  only.  The  representations  made  by  the 
contractor  before  the  zoning  board  specifically  proposed  and  promised  no  meetings, 
no  offices,  no  institutional  activities,  no  counseling  etc..  at  the  requested  location. 

As  expected  the  neighbors  used  the  appropriate,  legislatively  defined,  and  con- 
stitutionally protected  appeal  process.  As  due  process  began  on  the  zoning  and  plan- 
ning, the  HUD  required  CDBG  public  hearings  started. 

Since  the  pxu"chase  was  a  HUD-funded  project  all  the  Federal  requirements  for 
disclosxire  and  pubUc  participation  were  applicable.  Again  the  neighbors  came  out 
as  prescribed  by  law  and  the  constitution  to  express  their  views  in  the  appropriate 
public  forum. 

Each  hearing  generated  front  page  stories  verbally  abusing  the  neighbors  as 
NIMBYS  and  discriminating  bigots.  (The  similar  cases  across  the  nation  have  the 
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same  aggressive,  accusatory  sound  bites).  No  matter  what  legitimate  questions  the 
neighbors  asked,  the  response  was  an  accusation  of  discrimination.  The  more  they 
exercised  their  rights  to  speak  out,  the  more  they  were  abused  and  accused  of  hav- 
ing unpopular  thoughts  by  the  recipient  of  HUD  money. 

Primary  election  day  brought  the  first  wave  of  registered  letters  from  HUD  to 
some  of  the  citizens  saying  they  were  being  investigated  for  discrimination  by  the 
Federal  Government.  In  shock,  they  learned  the  details  of  the  complaint  and  the 
threat  of  fines  in  the  local  paper.  The  testimony  they  had  given  at  the  pubUc  hear- 
ings was  the  primary  source  of  the  complaint. 

The  accused  local  citizens  could  not  obtain  the  details  of  the  accusation.  The  gov- 
ernment contractor  who  filed  the  complaint  annovmced  his  action  and  the  details  of 
the  complaint  to  the  press  but  HUD  wovild  not  disclose  to  the  accused  the  nature 
of  the  complaint  filed  against  them  and  to  which  they  were  expected  to  respond.  The 
response  to  the  undisclosed  complaint  was  due  in  10  days. 

■Die  neighbors  had  done  nothing  more  than  sign  petitions,  write  letters,  and  speak 
at  the  legally  required  public  hearings.  Many  had  never  spoken  before  on  a  public 
issue. 

In  the  ensuing  days  more  registered  letters  arrived  expanding  the  list  of  accused. 
Again  the  crime  was  public  participation  in  City  and  HUD  duly  notified  and  prop- 
erly held  public  hearings. 

The  Boston-HUD  investigator  arrived  in  Nashua  to  interview  the  accused  in  a 
group.  Each  person  was  asked  to  justify  their  testimony  at  the  hearings  and  tell  the 
investigator  why  they  were  opposed  to  the  HUD  funded  project.  It  was  clear  that 
they  were  considered  guilty  of  discrimination  and  were  expected  to  explain  their 
speech  at  public  hearings.  The  investigator  referenced  the  minutes  of  the  meetings 
as  he  questioned  each  person.  The  HUD  contractor  had  actually  submitted  the  min- 
utes of  the  public  hearings  as  proof  of  discrimination. 

The  HUD  investigator  also  explained  that  he  was  the  same  person  charged  with 
mediating  the  case.  If  it  was  not  resolved  within  a  certain  number  of  days  the  case 
moved  to  a  higher  level  of  authority. 

In  the  days  to  come,  and  after  ti\e  investigator's  visit,  more  registered  letters  ar- 
rived! This  time  people  were  removed  fi"om  the  list.  Again,  no  explanation  as  to  why 
people  were  put  on  or  taken  off  the  list.  Whatever  the  government  private  provider 
submitted — tiie  HUD  investigator  carried  out. 

The  final  list  of  Nashua  citizens  to  be  prosecuted  for  discrimination  matched  ex- 
actly the  list  of  citizens  who  had  signed  the  appeal  papers  now  in  the  superior  court. 
Although  hundreds  of  citizens  opposed  the  site  location  of  the  project,  for  apparent 
practical  reasons,  the  people  signing  their  names  to  the  land  use  superior  court 
paper  work  was  narrowed  down  to  those  in  close  proximity  and  those  available  to 
sign  at  the  time  signatures  were  needed.  The  complainant  had  dropped  all  other 
names  making  it  clear  that  he  was  only  out  to  stop  the  legitimate  and  appropriate 
land  use  appeal  process  defined  by  law  and  protected  by  the  constitution.  Govern- 
ment contractor  had  successfully  activated  the  Federal  Fair  Housing  Law  to  deprive 
citizens  of  equal  justice  and  due  process  under  the  law. 

The  case  was  no  longer  the  regular  land  use  one  but  now  a  matter  of  the  accused 
dropping  their  due  process,  rights  of  appeaUng  a  government  decision  in  exchange 
for  the  government  private  contractor  dropping  his  accusations  of  discrimination. 
The  citizens  were  held  hostage  by  the  goverronent  contractor  and  HUD  and  stripped 
of  basic  rights  guaranteed  to  all  Citizens  of  the  United  States  of  America. 

It  was  learnt  later  that  the  city  and  HUD  discovered  this  project  was  incorrectly 
classified  and  the  information  presented  as  fact  to  the  citizens  at  the  HUD  hearings 
was  wrong.  HUD  classified  this  project  as  the  very  institutionad  usage  the  Zoning 
Board  had  said  was  not  permitted  without  a  variance.  This  information  was  with- 
held fi:t)m  the  people  and  the  court  system.  "Waivers"  were  secretly  requested  and 
accepted  between  HUD,  the  City  and  the  contractor  while  the  contractor  was  having 
the  very  people  who  had  questioned  this  usage  investigated  for  discriminatory 
speech  by  HUD  for  sajdng  what  HUD  was  now  also  saying  (the  zoning  issue  was 
institution  vs.  residence). 

This  vicious  assault  upon  U.S.  Citizens  by  government  and  its  agents  has  torn 
apart  a  previously  trusting,  respectful  community.  As  this  issue  split  apart  neigh- 
borhoods it  destroyed  long  standing  relationships,  disrupted  famihes,  and  created  ir- 
reparable damage  to  people  and  institutions. 

The  United  States  Congress  has  created  a  monster.  The  human  service  industry 
in  concert  with  overzealous  government  employees  have  in  the  name  of  good  deeds 
and  helping  people  created  a  Gestapo  tactic  which  is  destroying  the  fabric  of  peoples' 
trust  of  government  in  this  country. 

If  s  time  to  amend  (correct)  the  law  to  prevent  further  abuse. 
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"Congress  shall  make  no  law  .  .  .  abridging  the  freedom  of  speech,  or  of  the 
press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  tiie  govern- 
ment for  a  redress  of  grievances."  The  first  amendment. 

(The  Sunday  Telegraph—August  13,  1995) 


Henry  Cisneros,  U.S.  Secretary  of  Housing  and  Urban  Development,  answers  questions  dur- 
ing an  editorial  board  meeting  at  The  Telegraph  on  Wednesday. 

(t!!isneros  says  Concord  Street-type  harassment  is  ove^ 


By  KEVIN  LANDRIGAN 
Telegraph  Staff 

NASHUA  -  U.S.  Housing  Sec- 
retary Henry  Cisneros  says  there 
won't  be  any  repetition  of  the  sort 
of  harassment  that  was  inflicted  on 
North  End  residents  who  protested 
a  home  for  troubled  girls  on  Con- 
cord Street  because  he  has  reined 
in  "zealous  '60s-era"  staffers. 

Cisneros  told  The  Telegraph  Ed- 
itorial Board  last  week  that  threats 
of  retaliation  lawsuits  and  investi- 
gations no  longer  occur  unless 
chief  executhfcs  in  the  U.S.  De- 
partment of  Housing  and  Urban 
Development  are  convinced  the 
opposition  nses  to  blatant  discrimi- 
nation. 

"We  have  .wme  zealous,  '60s-cra 
lawyers  working  for  us  who  aren't 

goin"  tn  allow  n-c.-il*  in  K«  trshcd 
around  that  wa^,  bui  sumciiinu 
their  own  views  aren't  tolerant 
enough,"  Cisneros  said. 

Cisneros  said  he  knew  nothing 
about  the  Nashua  case,  but  New 
England'  HUD  staffers  with  him 
confirmed  the  chronology  was 
much  like  a  1993  Berkeley,  Calif., 
case  in  which  Cisneros  stepped  in 
and  stopped  a  HUD  sun  against 
citizens  protesting  a  housing  pro- 
ject for  the  homeless. 

"The  playing  field  is  not  even  as 


to  when  the  government  weighs  in 
as  opposed  to  individuals,"  Cisne- 
ros said.  "The  weight  of  the  gov- 
ernment is  massive  and  it  is  not 
always  discreet  in  its  use  of  power, 
so  you  have  to  be  careful  when  you 
decide  to  unleash  it." 

Citizens  in  Berkeley  fought 
against  the  home  for  more  than 
the  year,  then  found  they  were  be- 
ing investigated  by  MUD  to  deter- 
mine if  they  violated  the  federal 
Fair  Housing  Act. 

"I  nnally  intervened  and  said, 
'Shut  it  (the  investigation)  down,'  " 
Cisneros  said.  "As  a  former  mayor, 
I  am  used  to  taking  criticism,  hav- 
ing people  disagree  with  you.  It 
doesn't  put  me  off.  It's  a  free 
country  and  people  have  a  right  to 
do  that. 

"I  came  down  on  Firs'  Amrnd- 
mvnt  ^ro.,f,H»  TT,,  vc'^mment 
can  take  criticism,  can  take  even 
lawsuits,  and  we  ought  to  err  on 
the  side  of  respect  for  that." 

Cisneros  said  in  the  past.  HUD 
has  sent  bul'stittH^  letliirJ  to  peo- 
ple who  have  tried  to  block  hous- 
ing for  the  disabled,  those  with  low 
income,  or  recovering  alcohol  or 
drug  addicts. 

"The  l.inguage  in  some  of  those 
documents  is  horrible,"  he  said. 

The    Concord    Street    situation 


came  up  after  plans  were  unveiled 
by  the  Nashua  Children's  A.ssocia- 
tion  to  use  S6  Concord  St.  .is  a 
home  for  troubled  teen-age  girls. 
A  group  of  neighborhood  residents 
protested  and  filed  lawsuits  against 
the  plan,  and  subsequently  were 
told  they  were  being  investigated 
by  HUD. 

The  case  was  dosed  in  January 
1993,  and  both  sides  agreed  to 
drop  their  dispute.  The  home  was 
opened  later. 

Cisneros  said  HUD  will  still  ,icl 
swiftly  and  decisively  when  opposi- 
tion to  housing  projects  rises  to 
systematic  exclusion  of  people. 

Even  the  Berkley  esse  w.-is  a 
"close  call"  in  one  respect,  Ci";n.:- 
ros  said,  as  disparaging  puiilic 
statements  were  made  alini:t  the 
disabled  by  those  fighting  ;;;c  Jc- 
vclopment. 

"Tlicre  docs  come  a  point  when 
you  go  beyond  placards  .nnd  pro- 
test and  speech  to  actually  harming 
the  rights  of  the  individuals,"  Cis- 
neros said. 

"Substitute  African-American 
for  di.sabled  and  ask  yourselves  if 
we  would  tolerate  people  in  a 
neighborhood  s,iying,  'Wc  aren't 
going  to  allow  this  development  lo 
come  in  becau.se  it's  full  of  Afri- 
can-Americans?' " 
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Mr.  Canady.  Thank  you  very  much. 

Let  me  say  that  I  tWnk  there  are  issues  regarding  the  adequacy 
of  the  HUD  guidehnes,  but  aside  from  those  issues,  let  me  ask  you, 
Mr.  Ishimaru,  what  is  the  Department  of  Justice's  position  with  re- 
spect to  the  HUD  guideUnes?  And  what  did  the  Department  mean 
in  this  pleading  that  was  filed  in  the  Robinson  case  on  September 
16,  1994,  when  it  ssdd  it  should  be  noted  that  these  are  internal 
guidelines  for  investigation  of  complaints  to  HUD  and  therefore 
have  no  impact  on  this  litigation? 

Mr.  Frank.  Would  the  gentleman  yield  to  me  just  to  say  that  I 
join  him 

Mr.  Canady.  Fd  be  happy  to. 

Mr.  Frank  [continuing].  In  wanting  to  know  the  answer  to  this. 
This  is  a  very  important  question  to  me. 

Mr.  Ishimaru.  Mr.  Chairman,  we  support  the  HUD  guidelines. 
Let  me  address  the  issue,  though,  in  the  Robinson  case.  That  case 
was  challenging  not  the  right  to  leaflet,  and  not  the  right  to  peti- 
tion the  Government.  It  challenged  a  case  filed  in  State  court.  We 
use,  under  the  first  amendment  jurisprudence,  the  standards  set 
out  in  the  Bill  Johnson's  Restaurant  case  by  the  Supreme  Court  in 
1983.  In  our  cases,  the  courts  have  held  that  a  first  amendment 
challenge  does  not  lie  if  there  is  an  illegal  objective,  if  there  is  no 
reasonable  basis  under  Federal  or  State  law,  or  if  the  lawsuit  was 
filed  with  discriminatory  intent.  We  follow  that  law  as  our  basis  to 
bring  these  suits. 

Mr.  Canady.  Let  me  just  refer  back  to  what  was  said  in  this 
pleading.  It  says,  "It  also  should  be  noted  that  these  are  internal 
guidelines  for  investigation  of  complaints  to  HUD  and  therefore 
have  no  impact  on  this  litigation."  Now,  if  I  understand  what 
you're  saying,  you  believe  that  even  under  the  HUD  guidelines 
what  was  done,  the  action  of  filing  the  litigation,  was  not  protected. 
Is  that  correct? 

Mr.  Ishimaru.  In  that  case,  Mr.  Chairman,  it's  my  understand- 
ing that  the  investigation  and  the  filing  of  that  case  occurred  before 
the  guidelines  came  out. 

Mr.  Canady.  Well,  so  it's  a  matter  of  timing. 

Mr.  Ishimaru.  Well,  it  is  a  matter  of  timing,  and  we  support  the 
HUD  guidelines  that  are  out  now  as  governing  their  investigation. 

Mr.  Canady.  Well,  I'm  sorry.  I'm  still  uncertain  as  to  exactly 
what  the  Department's  position  is  on  this  because,  again,  just  read- 
ing the  sentence  here,  it  seems  to  say,  you're  saying  these  are  in- 
ternal guidelines  that  HUD  is  using  and,  therefore,  they  don't  real- 
ly impact  us  in  this  litigation.  If  you're  saying  that  the  Department 
is  going  to  be  bound  by  the  HUD  guidelines,  then  say  it. 

Mr.  Ishimaru.  But  we  were  talking  about  that  case,  Mr.  Chair- 
man. In  that  case 

Mr.  Canady.  OK,  rather  than  focusing  on  this  case,  do  you  think 
that  the  Department  should  be  bound  by  the  HUD  guidelines? 

Mr.  Ishimaru.  The  HUD  guidelines  govern  investigations  by 
HUD. 

Mr.  Frank.  Answer  the  question. 

Mr.  Canady.  Well,  you  know,  I  understand.  I  guess  what  I  have 
to  conclude  from  this  is  that  you're  either  not  certain  that  the  De- 
partment should  be  boimd  by  them  or  you  want  to  get  a  little  wig- 
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gle  room  there.  I  mean,  there  are  principles  that  are  set  forth 
there.  They  can  be  applicable  in  an  investigation;  they  can  also  be 
applicable  at  stages  beyond  that.  And  it  seems  to  me  that  what  Fm 
getting  from  you  is  an  indication  that  the  Department  wants  to  get 
a  little  flexibility  on  how  they're  going  to  handle  this  and  that  they 
don't  really  want  to  be  bound  by  those  principles  in  the  guidelines. 

Now,  I  believe  that  there  may  be  circumstances  when  filing  liti- 
gation is  a  violation  of  the  Fair  Housing  Act,  OK?  I  don't  take  the 
position  that  there  are  absolutely  no  circumstances  in  which  filing 
a  lawsuit  would  be — I  don't  think  it  should  always  necessarily  be 
protected.  Maybe  it  should,  but  I  think  that's  a  question  that  we 
would  have  to  explore.  But  what  I'm  getting  from  you  is  really  not 
very  reassuring,  and  it's  inconsistent  with  some  of  the  other  things 
we've  heard  about  how  this  problem  has  been  taken  care  of. 

And,  Mr.  Conner,  would  you  like  to  comment  on  that? 

Mr.  Conner.  This  is  very  important,  Mr.  Chairman — ^the  timing. 

Mr.  Frank.  You'll  want  to  use  the  mike  for  the  reporter. 

Mr.  Conner.  I've  got  the  papers  here  with  me.  Now,  in  this  case 
the  Justice  Department 

Mr.  Canady.  Without  objection,  I'll  give  myself  2  additional  min- 
utes. 

Mr.  Conner.  OK.  New  Haven  people  file  a  lawsuit  because  a 
group  home  came  in  and  asserted  they  were  not  covered  by  zoning 
laws.  The  eighth  circuit  later  disagrees  with  that,  but  that's  what 
the  group  home  said:  we're  not  covered;  we  don't  apply.  Citizens 
sue  their  city  to  force  them  to  make  the  people  go  through  the  zon- 
ing. The  Justice  Department  comes  in  and  sues  the  citizens  for 
having  done  so.  The  citizens  withdraw  the  lawsuit — advised  by  Zoe 
Baird,  by  the  way,  who  was  in  the  original  meetings;  a  little  histor- 
ical footnote.  OK,  the  magistrate  judge  holds  that  the  first  amend- 
ment did  not  protect  them  even  though,  for  purposes  of  argument, 
the  Justice  Department  conceded  it  was  not  a  frivolous  lawsuit. 
The  Justice  Department  explicitly  waived  the  argument  that  it  was 
a  sham  lawsuit.  It's  right  in  the  judge's  opinion;  I've  got  it  here. 
The  magistrate  judge  says,  "Sorry,  citizens."  The  first  amendment 
doesn't  protect  you  because  you  had  an  illegal  objective.  Now  the 
illegal  objective  turned  on  an  interpretation  of  the  Fair  Housing 
Act;  so  that's  the  little  catch-22  I  talked  about. 

OK,  HUD  comes  out  and  announces  guidelines.  Nonfrivolous  law- 
suits are  protected.  Now  the  plaintiffs  figure — I  mean  the  defend- 
ants— **We've  won."  The  case  has  already  been  briefed  now,  and  in 
the  briefs  filed  by  the  Justice  Department,  pre-HUD  regulations, 
let  me  read  to  you  what  the  brief  says.  It  says,  "Lawsuits  may  be 
sanctioned,"  and  I'm  now  quoting  without  ellipsis,  "regardless 
whether  it  is  otherwise  meritorious,  such  as  when  it  states  a  valid 
claim  under  State  law,  and  regardless  what  the  petitioner's  motiva- 
tion for  bringing  it,  that  a  good-faith  reliance  on  State  law  is" — 
sorry — ^"regardless  whether  the  State  court  was  well-grounded  in 
State  law." 

Now,  guys,  that's  blatantly  inconsistent  with  the  HUD  regula- 
tions. Can  we  agree  on  that?  HUD  says  nonfrivolous  lawsuits  are 
protected.  The  Justice  Department's  brief  concedes  this  is  a  non- 
frivolous lawsuit.  So  the  defendants  say,  "We've  won."  They  send 
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a  letter,  and  Justice  says,  *'No,  we're  not  turning  back."  So  then 
they  filed  a  motion  for  oral  argument  to  try  to  force  Justice 

Mr.  Canady.  Without  objection,  I'll  give  myself  1  additional 
minute. 

Mr.  Conner.  OK.  Then  what  happens?  They  file  a  pleading  with 
the  judge.  This  is  now  a  pleading  with  the  judge,  and  I'll  read  it 
to  you  again.  It's  very  important,  (a)  These  are  only  internal  guide- 
lines, and  here's  the  most  important  sentence  in  the  whole  thing: 
'The  United  States  has  set  forth  its  position  in  its  numerous  sub- 
missions to  the  court  and  the  position  of  the  United  States  has  not 
changed."  I  just  read  you  the  position,  so  we've  got  Justice  saying 
as  a  matter  of  law,  as  of  the  meaning  of  the  Fair  Housing  Act  as 
they  interpret  it  to  a  court. 

OK,  but  this  isn't  the  worst  of  it.  The  judge  says,  'Tou're  wrong." 
The  judge  says,  'Tirst  amendment  rules.  We  can't  have  your  rights 
under  the  first  amendment  turn  on  your  discriminatory  intent." 
Justice  went  to  those  defendants  and  said,  "We're  going  to  appeal." 
This  is  post-HUD.  This  is  post-guidelines.  We  will  appeal  unless 
you  concede  and  voluntarily  pay  a  $30,000  fine  to  the  defendants. 
They  said,  "We'll  appeal."  I  called  the  SG's  office.  I  said,  "Have  you 
approved  this?" 

Mr.  Canady.  Not  exactly  voluntarily. 

Mr.  Conner.  Right.  The  SG's  office  said,  "No,  it's  not  been  ap- 
proved." The  lawyers  for  Justice  went  to  these  defendants  and  said, 
"We  will  appeal.  Furthermore,  we'll  pierce  the  corporate  veil.  You 
guys  formed  a  corporation.  We're  smarter  than  that.  We're  going 
after  you  individually  for  punitive  damages.  If  you  lose,  this  will 
at  least  cost  you  hundreds  of  thousands  of  dollars."  And  the  citi- 
zens who  had  won  in  the  district  court  and  that  were  taking  a  posi- 
tion consistent  with  the  HUD  guidelines  agreed.  They  said,  "We 
give  up.  We  can't  afford  the  attorneys'  fees."  They  paid  a  $30,000 
settlement  demanded  by  the  Justice  Department,  and  then  the  Jus- 
tice Department  sits  up  here  and  says,  "Oh,  no.  We  never  do  any- 
thing to  violate  the  people's  first  amendment  rights." 

Mr.  Canady.  My  time  has  expired.  Mr.  Frank. 

Mr.  Frank.  Mr.  Ishimaru,  I  am  disappointed  in  your  non- 
response.  Does  the  Justice  Department  accept  as  governing  its  pol- 
icy the  policy  set  forward  in  the  HUD  guidelines.  I  understand  they 
are  HUD's,  but  does  the  Justice  Department  follow  the  identic^ 
policy?  I  want  an  answer. 

Mr.  Ishimaru.  I  understand  that,  Mr.  Frank.  We  support  the 
HUD  guidelines.  As  a  technical  matter  we 

Mr.  Frank.  What  does  that  mean  when  you  say,  "We  support  the 
HUD  guidelines."  Is  that  your  policy? 

Mr.  Ishimaru.  Yes. 

Mr.  Frank.  The  Justice  Department  follows  the  HUD  policy? 

Mr.  Ishimaru.  But  can  I  finish,  please?  As  a  technical  matter  we 
are  not  bound  by  the  HUD  policy. 

Mr.  Frank.  I  understand  that,  and  excuse  me.  No,  stop.  I  specifi- 
cally worded  my  question  to  get  around  that  evasion.  I  did  not  ask 
you  if  you  were  bound  by  the  HUD  policy.  If  you  were  in  any  doubt, 
the  members  of  this  subcommittee  well  know  that  what  one  De- 
partment says  in  this  situation  does  not  bind  another  Department. 
I  asked  you  whether  the  policy  followed  by  the  Justice  Department 
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incorporates  the  same  policy  put  forward  by  HUD.  So  that's  got 
nothing  to  do  with  whether  or  not  you  were  bound  by  the  HUD  pol- 
icy. Does  the  policy  that  governs  the  Justice  Department's  decisions 
in  these  cases,  is  it  the  same  as  HUD's?  And  if  it's  different,  tell 
me  where. 

Mr.  ISHIMARU.  Mr.  Frank,  it's  my  understanding  that  we  have 
agreement  with  HUD  on  the  proper  legal  standard  that  I  men- 
tioned before — the  Bill  Johnson's  case — and  you  may  want  to  ask 
Secretary  Julian  if  there  is  consensus  there. 

Mr.  Frank.  No,  I'm  asking  you.  I'm  asking  you  a  simple  question 
that  you  are  not  answering.  I  met  with  your  staff  people  yesterday 
and  I  asked  them,  and  they  represented  to  me  yesterday  that  the 
Justice  Department  agreed  with  HUD  and  that  there  was  no  dif- 
ference between  them  on  the  policy  that  ought  to  be  applied.  I  am 
now  asking  you  to  say  that  publicly  on  the  record.  Do  you  agree 
with  the  policy  set  forward  in  the  guidelines  by  HUD?  Does  that 
govern  the  Justice  Department's  actions? 

Mr.  ISHIMARU.  We  agree  with  the  policy  set  forth  by  HUD.  The 
policy  as  a  legal  matter,  again,  is  the  standard  set  out  in  the  Bill 
Johnson's  case. 

Mr.  Frank.  You'll  have  to  excuse  me,  but  I'm  sorry,  professor; 
I'm  unprepared.  I  didn't  read  the  Bill  Johnson  case  for  this  morn- 
ing's class.  I  am  asking  you  as  an  elected  official  to  tell  me  what 
the  policy  of  the  U.S.  Justice  Department  is.  Do  you  follow,  as  the 
Justice  Department,  the  policy  that  HUD  follows?  Not  because 
HUD  does  it,  but  independently  as  the  Justice  Department. 

Mr.  ISHIMARU.  We  support  the  HUD  guidelines. 

Mr.  Frank.  And  they  govern  your  actions? 

Mr.  ISHIMARU.  We  support  the  HUD  guidelines. 

Mr.  Frank.  No,  don't  give  me  that  evasiveness.  What's  the  mat- 
ter with  you?  What  do  you  think  you're  accomplishing  by  that? 
Does  that  govern  the  actions  of  the  Justice  Department,  those  prin- 
ciples? Well,  you're  inviting  us  to  pass  legislation. 

Mr.  ISHIMARU.  Yes. 

Mr.  Frank.  Let  me  ask  you,  Ms.  Pressly,  this  meeting  you  talked 
about  which  was  terrifying,  what  was  the  date  of  that  meeting,  ap- 
proximately? 

Ms.  Pressly.  October  28,  1992. 

Mr.  Frank.  I  see.  And  do  you  think  Secretary  Kemp  is  sorry  that 
that  meeting  happened  under  his  jurisdiction?  Jack  Kemp  was  Sec- 
retary of  HUD  at  that  time,  so  you're  talking  about — and  as  a  mat- 
ter of  fact  the  whole  thing  happened  under  Jack  Kemp.  And  as  I 
understand  it,  it  was  settled.  Was  it  settled  acceptably  to  the  peo- 
ple? I  know  it  shouldn't  have  happened,  but  what  did  the  final  set- 
tlement do? 

Ms.  Pressly.  The  settlement  is  a  hostage-taking  in  my  opinion. 
What  HUD  encourages  the  people  to  do  is  to  settle,  that  if  they  will 
stop  the  due  process,  if  they  will  relinquish 

Mr.  Frank,  OK,  so  when  was  the  settlement  agreed  to? 

Ms.  Pressly.  Oh,  I  don't  have  that.  It  was  in  November. 

Mr.  Frank.  I  have  a  newspaper  that  says  it  happened  in  January 
1993.  So  if  it  happened  under  the  Clinton  administration,  it  hap- 
pened under  the  first  10  days,  so  it  does  sound  to  me  like  this  is 
a  Bush-Kemp  program  from  start  to  finish,  so  I  guess  maybe  we 
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need  this  legislation  if  Dole  wins,  because  maybe  Jack  Kemp  will 
revert.  Because,  clearly,  the  Cisneros  administration  undid  the 
Kemp  policy,  and  we  have  a  new  policy  from  Secretary  Cisneros 
which  undoes  Kemp,  and  maybe  we  do  need  legislation. 

But  if  we  get  the  legislation,  Mr.  Conner,  there  is  one  issue  I 
would  raise  because  I  agree  that  nonfrivolous  lawsuits  should  be 
protected  as  HUD  does  and  as  Justice  may  or  may  not  do.  My 
guess  is  before  the  week  is  out,  Justice  will.  They're  just  slow  in 
getting  the  message,  and  that  is  a  message.  But  the  question  I 
have  is,  the  bill  that  I  see  appears  to  me  to  immunize  even  frivo- 
lous lawsuits.  Would  you  agree  with  that?  Because  the  bill  says, 
"receiving  an  interpretation  of  any  provision  of  this  act  in  a  court 
of  competent  jurisdiction."  That  would  immunize  even  the  most 
frivolous  lawsuits.  Do  you  agree  with  that  or  should  we  change  it? 

Mr.  Conner.  Mr.  Frank,  we  have  developed  draft  legislation 
which — and  I  have  a  copy  with  me  that  I'd  be  delighted  to 
share 

Mr.  Frank.  So  you  do  agree  we  should  change  it? 

Mr.  Conner.  Yes,  because  what  we  suggested,  though,  is  the 
standard  people  already  understand 

Mr.  Frank.  Rule  11? 

Mr.  Conner.  Absolutely. 

Mr.  Frank.  But  you  wouldn't  just — rule  11  is  the  standard  of  the 
Federal — I  would  ask  for  3  additional  minutes. 

Mr.  Canady.  Without  objection,  the  gentleman  will  have  3  addi- 
tional minutes. 

Mr.  Conner.  But  Mr.  Frank,  may  I  say 

Mr.  Frank.  No,  because  not  everybody  will  understand  what  rule 
11  is.  Having  confessed  at  not  having  read  the  Bill  Johnson  case, 
I  want  to  deal  with  the  people  who  may  not  have  brushed-up  on 
rule  11  before  the  hearing.  A  couple  of  reporters  might  not  have 
done  civil  procedures,  either.  Rule  11  is  the  Federal  rule  that  al- 
lows judges  to  sanction  people  who  bring  frivolous  lawsuits,  but  let 
me  just  be  very  explicit  because  you're  suggesting  that  we  incor- 
porate that  in  the  statute.  In  other  words,  you're  not  going  to  sim- 
ply rely  on  judicial  interpretation,  but  will  use  a  rule  11. 

Mr.  Conner.  That's  correct. 

Mr.  Frank.  Well,  I  think  that  gets  us  somewhere.  Let  me  ask 
you  this,  because  these  are  relevant  as  to  how  these  happen.  Are 
you  aware  of  any  violations  by  HUD  of  the  guidelines  since  they've 
been  promulgated?  I  am  not.  Because  I  think  you  were  unfair  to 
them  in  suggesting  that  the  footnote  was  game-playing.  I  think  Ms. 
Julian,  frankly,  gave  a  better  explanation  of  the  footnote  which  ex- 
plained that,  you  know,  there  are  some  people  who  are  going  to 
have  this  interpretation  of  the  statute  and  they  couldn't  tell  them 
they  couldn't  file  things.  But  are  you  aware  of  any 

Mr.  Conner.  No,  they  could  have. 

Mr,  Frank.  Are  you  aware  of  any  violations  by  HUD  of  the 
guidelines  since  they  were  promulgated  in  September  1994? 

Mr.  Conner.  No. 

Mr.  Frank.  And  I  think  that's  important  because  if  anybody 
would,  frankly,  you  would,  because  you're  in  the  business  of  mon- 
itoring this. 

Mr.  Conner.  But 
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Mr.  Frank.  Excuse  me,  Mr.  Conner.  I  understand  that.  You've 
had  plenty  of  time,  but  when  people  are  being  criticized  and  when 
you've  made  the  suggestion  about  the  footnote,  which  I  must  say 
I  disagreed  with,  it  does  seem  to  me  HUD  is  entitled  to  have  on 
the  record  the  fact  that  while  there  is  the  possibility  that  Jack 
Kemp  might  come  back  into  power  and  once  again  engage  in  these 
violations  of  the  people  of  New  Hampshire  as  they  did  in  1992 — 
although  maybe  Jack  has  changed  his  mind  as  part  of  the  process 
that  he's  been  going  through.  But  the  fact  is  that  HUD  is  entitled, 
I  think,  to  the  record  showing  that  since  these  were  promulgated 
in  September  1994,  there  haven't  been  any  violations. 

Mr.  Conner.  But  the  chilling  effect  has  continued. 

Mr.  Frank.  There  are  always  chilling  effects,  and  my  guess  is, 
however,  though,  this.  Given  the  extent  to  which  the  public  trusts 
us,  even  if  we  passed  the  statute  the  chilling  effect,  unfortunately, 
wouldn't  go  away.  The  chilling  effect  in  New  Hampshire  is  a  result 
of  what  the  Bush  administration  did  in  1992  and  the  Clinton  ad- 
ministration's new  guidelines  can't  totally  undo  that.  I  would  like 
to  look  at  your  language.  I'm  not  sure  it  should  just  be  rule  11,  but 
it  does  seem  to  me — and  let  me  ask  the  further  question,  and  I 
have  to  ask  this  of  Ms.  Julian  as  well  as  Mr.  Ishimaru  because  I've 
made  this  before.  When  people  say  legislation  is  unnecessary, 
that's  usually  not  a  reason  to  be  strongly  opposed  to  it.  I  mean, 
we're  not  literary  critics.  Redundancy  has  never  been  considered  a 
sin  in  political  life.  If  it  was  only  unnecessary,  that  wouldn't  be  a 
problem.  Suppose  we  were  to  amend  the  second  section,  Ms.  Julian, 
so  that  it  allows  you  to  ban  frivolous  lawsuits,  and  it  may  or  may 
not  be  a  rule  11  standard.  I  think  that's  a  drafting  issue.  But  if 
we  could  agree  among  ourselves  on  language  which,  in  fact,  al- 
lowed people  to  go  after  frivolous  lawsuits,  which,  clearly,  you  could 
delay  a  housing  thing  by  adding  to  expenses.  And  of  course — let  me 
just  make  this  explicit — one  of  the  things  we're  saying  is  it's  not 
right  to  sue  people  even  if  they  win,  and  that's  the  justification  to 
go  after  frivolous  lawsuits. 

Mr.  Canady.  Without  objection,  the  gentleman  will  have  1  addi- 
tional minute. 

Mr.  Frank.  I  thank  you,  Mr.  Chairman. 

What  harm  would  the  legislation  do — I'm  sorry,  let  me  add  one 
other  thing.  Actually,  I  have  one  criticism  of  the  legislation:  it's  too 
narrow.  It  has  two  provisions  here  on  the  protection  of  certain  ac- 
tivities: "achieving  or  preventing  action  by  a  governmental  entity 
or  official."  It  seems  to  me  people  have  a  right  to  say  rude  and  stu- 
pid things  even  if  the/re  not  aimed  at  Government  officials.  I 
mean,  I  disagree.  Henry  Cisneros  is  quoted  in  an  article  that  Ms. 
Pressiys  submission  has  saying  you  shouldn't  be  allowed  to  say, 
"We  aren't  going  to  allow  this  development  to  come  in  because  it's 
full  of  African-Americans."  Yes,  you  should.  Free  speech  is  about 
protecting  the  right  of  obnoxious  people  to  say  really  rude  and  stu- 
pid and  offensive  things.  Otherwise,  nobody  tries  to  stop  them. 

So,  if  we  had  something  that  protected  free  speech,  protected  the 
right  to  petition  the  Government,  and  allowed  you  to  go  after  frivo- 
lous lawsuits,  would  that  do  any  harm  in  your  judgment? 

Ms.  Julian.  No.  I  want  to  emphasize  that  with  regard  to  that 
provision  of  the  bill  as  it's  currently  drafted  or 
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Mr.  Frank.  Just  that  section,  right? 

Ms.  Julian.  Yes,  that  section.  In  fact,  as  you  may  know,  Senator 
Faircloth  has  a  somewhat  similar  provision  that  he  has  proposed 
previously  that  would  actually  just  cover  HUD's  investigations,  and 
we  endorse  that  as  well. 

Mr.  Frank.  OK,  thank  you.  I'd  probably  read  that  court  opinion 
before  I  would  read  any  of  Senator  Faircloth's  legislation,  but 
maybe  I'll  get  to  that,  too.  [Laughter.] 

Ms.  Julian.  We  don't  think  there's  any  harm  in  double-protect- 
ing on  the  first  amendment. 

Mr.  Frank.  Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Frank. 

Again,  I  want  to  thank  the  members  of  this  panel  for  being  with 
us  today.  We  appreciate  your  helpful  testimony.  I'd  like  to  ask  the 
members  of  the  next  panel  to  come  forward,  and  Mr.  Ishimaru  to 
stay  with  us.  This  next  panel  will  be  our  third  and  final  panel  of 
the  day. 

On  this  panel  today  we  will  hear  fi*om  the  Honorable  Bsirbara 
Fahey.  Ms.  Fahey  is  mayor  of  the  city  of  Edmonds  located  in  the 
State  of  Washington.  The  city  of  E(knonds  was  involved  in  fair 
housing  litigation  decided  by  the  U.S.  Supreme  Court  last  year. 
Following  Mayor  Fahey,  we  will  hear  from  Stuart  Ishimaru,  once 
more,  of  the  Department  of  Justice's  Civil  Rights  Division.  Also 
joining  us  today  is  The  Honorable  Rita  Mullins,  mayor  of  the  Vil- 
lage of  Palatine  in  Illinois.  The  Village  of  Palatine  was  involved  in 
litigation  involving  the  1988  amendments  to  the  Fair  Housing  Act. 

Then  we  will  hear  from  Michael  Allen.  Mr.  Allen  is  a  staff  attor- 
ney for  the  Bazelon  Center  for  Mental  Health  Law.  Concluding  this 
panel  will  be  Mr.  Thomas  Bumey.  Mr.  Bumey  is  the  city  attorney 
for  the  Village  of  Palatine,  and  he  successfully  defended  Palatine 
against  charges  of  housing  discrimination.  Without  objection,  your 
full  statements  will  be  made  a  part  of  the  record.  I  would  ask  that 
each  of  you  summarize  your  testimony  in  no  more  than  5  minutes, 
although  we'll  probably  give  each  of  you  a  little  extra  time  if  that's 
necessary.  Again,  we  thank  you  for  being  with  us  today  and  we 
look  forward  to  your  testimony. 

Mayor  Fahey,  you're  first. 

STATEMENT  OF  BARBARA  FAHEY,  MAYOR,  CITY  OF  EDMONDS, 

WA 

Ms.  Fahey.  I  guess  it's  still  morning.  Good  morning,  and  thank 
you  for  allowing  me  to  be  here. 

I  have  traveled  all  the  way  across  the  United  States  in  a  24-hour 
turnaround  in  order  to  give  this  testimony  because  it  is  so  vitally 
important  to  our  city  and,  I  believe,  to  all  cities  across  the  United 
States.  We  have  many  cities  that  are  addressing  this  problem  right 
now  in  our  State,  and  it  is  considered  of  paramount  importance  to 
our  Association  of  Washington  Cities.  They  are  currently  helping 
us  try  to  resolve  these  problems. 

I  want  to  kind  of  re-focus  the  thoughts  on  this  issue  from  my  tes- 
timony away  from  the  freedom  of  speech  issues  and  the  possibility 
of  being  sued  and  talk  to  you  about  the  impacts  that  the  amend- 
ment to  the  Fair  Housing  Act  has  had  on  cities — the  1988  one — 
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and  couple  that  with  the  Supreme  Court  decision  that  came  about 
as  a  result  of  our  Oxford  House  case. 

First  of  all,  I  want  to  clearly  explain  that  we  do  see  that  there 
is  a  significant  difference  between  people  who  are  disabled  and 
seeking  a  residence  of  choice  and  people  that  are  being  provided  a 
residential  setting  as  a  matter  of  sentencing;  in  other  words,  the 
difference  between  a  group  home  and  a  halfway  house.  In  our  HUD 
district  at  this  point  in  time,  we  are  clearly  not  required  to  make 
accommodations  for  halfway  houses. 

We  are,  however,  grappling  with  the  problems  of  group  homes  in 
our  community.  I  want  to  make  it  very  clear  that  the  city  of  Ed- 
monds has  never  wished  to  discriminate  or  place  undo  burdens  or 
hardships  on  any  disabled  population.  It  has  consistently  been  the 
intent  of  the  city  to  provide  reasonable  and  fair  accommodation  to 
all  such  groups  without  creating  unnecessary  and  undesirable  neg- 
ative impacts  on  single-family  residential  neighborhoods,  and  we 
have  attempted  to  put  appropriate  restrictions  that  would  accom- 
modate disabled  groups  and  still  mitigate  the  effects  of  their  being 
there.  If  you  will  read  through  my  testimony,  you  will  see  that  our 
city  has  had  appropriate  zoning  in  place,  and  it's  been  possible  for 
any  disabled  group  with  reasonable  numbers  in  a  residence  to  be 
accommodated  even  in  our  RS  zone,  so  I  want  you  to  take  that  into 
consideration. 

In  1988,  when  the  amendment  to  the  Fair  Housing  Act  took 
place,  a  group  called  the  Oxford  House  came  into  our  community 
and  challenged  our  residential  zoning  law.  We  allowed  up  to  five 
unrelated  persons  to  reside  in  a  home  in  a  residential  neighbor- 
hood. The  purposes  of  that  are  to  mitigate  the  effects  of  a  large 
number  of  adults  and  the  impact  that  they  could  have  on  a  commu- 
nity related  to  traffic  and  all  sorts  of  comings  and  goings. 

Now,  the  Oxford  House  is  an  organization  that  services  a  dis- 
abled population  that  is  recovering  from  substance  abuse.  We  are 
talking  about  able-bodied,  healthy  men  who  come  and  go  freely, 
have  jobs,  and  carry  on  a  normal  life  but  want  a  support  system 
to  help  them  recover  from  their  disability.  They  came  in  and  took 
up  residence  in  a  home  in  an  RS  zone  neighborhood.  This  is  a  very 
small  home,  with  10  or  12  people  in  it  and  all  the  various  impacts 
on  the  neighborhood.  The  neighbors  asked  us — the  city — ^to  do 
something  about  it. 

We  took  this  case,  based  on  our  zoning  regulations,  through  all 
of  the  courts,  and,  ultimately,  it  wound  up  at  the  Supreme  Court 
level.  We  were  literally  told  by  the  Supreme  Court  that  we  could 
not  impose  these  kinds  of  zoning  restrictions  on  any  disabled  popu- 
lation. Essentially,  we  have  been  told  that  we  can  hold  no  disabled 
population  in  a  group  home  environment  to  any  standard  higher 
than  those  that  we  place  on  any  family.  As  a  result  of  that  case, 
we  have  had  significant  numbers  of  group  homes  locating  in  some 
of  our  residential  neighborhoods.  Now,  again,  bear  in  mind,  the 
high-end  properties  in  our  city  are  not  being  affected.  It  does  not 
cash-flow  to  locate  such  a  facility  in  those  neighborhoods.  We  are 
talking  about  medium  to  low  income  areas  where  people  have  in- 
vested in  their  property  and  want  the  integrity  of  their  family 
neighborhoods  preserved. 
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Again,  I  want  to  tell  you,  they  don't  want  to  prohibit  these.  They 
want  the  cities  to  be  able  to  make  reasonable  accommodation,  how- 
ever at  this  point  in  time  we  have  no  restrictions  that  we  feel  we 
can  enforce,  and  we  have  been  systematically  told  by  our  attorney 
that  we  should  make  no  requirements  on  any  disabled  population, 
including  requiring  a  conditional-use  permit.  This  sets  up  a  sce- 
nario where  we  feel  the  very  populations  that  are  being  served  are 
being  put  at  a  disadvantage  because  we  cannot  make  sure  that 
their  safety  and  well-being  are  cared  for. 

I'd  like  to  quote  form  my  written  statement  "In  the  current  situa- 
tion, we  have  no  way  to  initiate  an  inspection.  There  is  no  way  to 
assure  that  safety  accommodations  are  made  for  the  disabled.  The 
city  has  a  serious  concern  that  the  elderly 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Ms.  Fahey.  ok,  I'm  sorry — that  the  physically  infirm  are  being 
put  in  jeopardy.  They  are  actually  being  exposed  to  higher  risk  and 
potentially  subject  to  lower  safety  standards.  Very  quickly,  when 
these  homes  started  coming  in  great  numbers  in  some  of  these 
areas,  the  citizens  became  quite  upset.  They  see  that  their  rights 
have  been  eroded  without  due  process  as  a  result  of  the  decisions 
made  related  to  the  Fair  Housing  Act.  When  three  homes  went  into 
one  block,  they  held  a  neighborhood  meeting.  We  had  300  irate  citi- 
zens there. 

If  you  will  read  my  testimony,  it  is  not  an  exaggeration  to  tell 
you  that  at  the  beginning  of  that  meeting,  the  people  who  signed 
that  amendment  and  agreed  to  it  probably  would  have  been 
lynched.  It  took  us  3  hours  of  dialog  to  try  and  calm  our  citizens 
down,  make  them  understand  what  was  happening,  why  it  was 
happening,  and  why  the  city,  itself,  was  powerless  to  do  anything 
to  preserve  their  neighborhoods  and  the  investments  that  they 
have  made  in  their  properties  at  this  time.  If  you  will  refer  to  my 
testimony,  I've  made  seven  points  of  consensus  that  came  out  of 
that  meeting.  These  are  not  partisan  issues.  These  are  normal  peo- 
ple trying  to  maintain  the  integrity  of  their  neighborhoods.  They 
don't  care  about  Democrats  and  Republicans.  They  care  about  how 
they  are  being  impacted,  and  I  beg  you  to  look  at  this  issue  from 
the  standpoint  of  the  family  that  is  trying  to  maintain  some  stand- 
ards for  their  neighborhoods.  They  want  an  amendment  made  to 
the  Fair  Housing  Act  that  gives  back  to  their  cities  the  ability  to 
put  reasonable  restrictions  and  zoning  in  place  to  protect  both 
them  and  the  people  that  we  are  serving. 

Thank  you. 

[The  prepared  statement  of  Ms.  Fahey  follows:] 

Prepared  Statement  of  Barbara  Fahey,  Mayor,  City  of  Edmonds,  WA 
demographics  of  city  of  edmonds,  washington 

Total  City  area:  7.3  sq.  Mi.;  Total  Population  Approx.:  36,400;  Total  Households: 
12,628;  Families:  8,706;  Non-family:  3,922;  Over  65  Approx.:  1,187;  Single-Family 
dwellings:  8,951;  Multi-Family  dwellings:  3,822;  and  59%  of  the  City's  land  is  de- 
voted to  residential  development. 

BACKGROUND 

I  want  to  make  it  clear  that  the  City  of  Edmonds  does  not  wish  to  discriminate 
or  place  undue  burdens  or  hardships  on  any  disabled  population.  It  has  consistently 
been  the  intent  of  the  city  to  provide  reasonable  and  fair  accommodation  to  all  such 
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groups  without  creating  unnecessary  and  undesirable  negative  impacts  on  single- 
family  residential  neighborhoods.  It  is  the  City's  belief  that  it  can  adequately  accom- 
modate a  fair  number  of  group  homes,  in  residential  neighborhoods  without  unfavor- 
able results,  if  we  are  given  the  abilities  to  exercise  some  reasonable  local  controls 
and  enforce  some  appropriate  restrictions. 

There  is  a  reasonable  premise  in  our  society  that  a  single-family  residential  neigh- 
borhood has  certain  qualities  not  found  in  other,  more  densely  developed  areas  of 
a  city.  There  is  a  perceived  higher  level  of  safety  and  security.  Residential  streets 
have  lower  speed  limits.  Traffic  is  minimized  since  only  local  residents  use  neighbor- 
hood streets.  There  is  a  slower  paced  type  of  pedestrian  activity  than  that  of  a  com- 
mercial area. 

It  is  the  ultimate  goal  of  a  large  segment  of  our  society,  especially  parents,  to  own 
a  home  in  a  "residential  community."  It  is  something  they  dream  about,  work  for, 
and  invest  in.  Having  acquired  it,  they  will  fight  to  protect  it.  Beyond  that,  as  prop- 
erty tax  pajang  citizens,  with  rates  based  on  property  values,  they  have  the  expecta- 
tion that  city  government  and  all  other  government  entities  will  respect  and  pre- 
serve the  quality  of  the  community  they  have  chosen  to  live  in,  not  to  mention  the 
value  of  their  property  investment.  They  assume  any  change  in  laws  or  other  ac- 
tions that  would  adversely  affect  that  quality  and  investment  would  have  to  go 
through  some  form  of  due  process. 

The  concept  of  defining  the  family  unit  and  establishing  zoning  to  create  clearly 
defined  single-family  residential  neighborhoods  (RS  Zones)  was  implemented  in  Ed- 
monds when  the  original  city  code  was  written  in  1960.  The  obvious  purpose  was 
to  protect  such  neighborhoods  and  preserve  the  special  environment  found  there.  In 
order  to  avoid  discriminating  against  single  individuals  and  totally  precluding  their 
right  to  live  in  an  RS  Zone,  the  ordinance  established  that  up  to  5  imrelated  adults 
could  live  in  a  single-family  dwelling.  The  intent  of  the  restriction  was  to  limit  the 
impacts  associated  with  concentrated  housing  of  only  adults.  For  example,  five 
adults  logically  would  mean  five  cars  that  would  cause  higher  than  normal  traffic 
and  parking  needs. 

Since  that  time,  people  have  been  purchasing  homes  in  this  zone  with  the  expec- 
tation that  this  standard  would  be  maintained.  The  City  re-enforced  that  expecta- 
tion when  it  included  the  same  standards  in  its  community  development  code,  writ- 
ten in  1982. 

The  quality  of  such  neighborhoods  is  attested  to  by  the  fact  that  developers  and 
providers  of  group  homes  deem  them  to  be  the  best  location  for  their  facilities.  They 
desire  to  provide  the  special  atmosphere  of  these  neighborhoods  to  the  disabled  pop- 
ulations tney  serve.  Historically,  however,  they  respected  and  honored  the  right  of 
the  City  to  set  this  standard.  While  group  homes  have  been  estabhshed  in  residen- 
tial neighborhoods  for  decades,  they  had  traditionally  conformed  to  the  zoning 
standard  established  by  the  City.  No  attempt  was  made  to  exceed  the  designated 
limits  of  appropriate  occupancy  in  RS  Zones. 

Within  the  same  original  ordinance  and  subsequent  community  code,  a  provision 
for  a  Multiple  Residential  Zone  (RM  Zone)  was  created,  which  allowed  tor  group 
homes  and  eliminated  the  numerical  restriction  on  occupancy  levels.  These  zones 
have  a  character  similar  to  RS  Zones,  and  had  many  lovely  single  family  dwellings 
intermixed  with  multiple  dwellings.  It  is  believed  that  the  ambiance  of  the  RS  Zone, 
sought  by  group  home  providers,  could  be  found  in  this  zone  as  well.  It  was  felt  that 
if  they  chose  to  operate  a  facility  for  larger  numbers  of  people,  the  RM  Zone  was 
an  appropriate  and  equally  family-oriented  residential  zone  in  which  to  do  so. 

OXFORD  HOUSE  CASE 

The  passage  of  the  1988  amendment  to  the  Fair  Housing  Act  effectively  changed 
the  ability  of  cities  to  maintain  the  standards  and  enforce  the  zoning  regulations 
described  above.  To  paraphrase  several  irate  citizens  in  our  community,  in  their 
opinion,  "the  Fair  Housing  Act  has  eroded  the  quality  of  their  neighborhoods  and 
diminished  the  value  of  their  property  investments  without  due  process." 

In  1990,  a  test  case  was  instituted  in  Edmonds.  A  non-profit  organization  known 
as  Oxford  House,  Inc.,  which  runs  group  homes  for  individuals  recovering  from  sub- 
stance abuse  (alcohol  &  drugs),  acquired  a  home  in  an  RS  Zone.  They  proceeded  to 
house  between  10  and  12  unrelated  adults  in  the  facility.  These  were  all  adult 
males,  otherwise  healthy  and  mobile.  Similar  to  a  fraternity,  they  were  self-gov- 
erned. They  operate  the  house  by  themselves,  with  little  supervision.  Part  of  the  re- 
covery process  requires  they  be  gainfully  employed.  They  were  to  establish  a  life  of 
self-sufficiency  and  independence.  As  a  result,  many,  if  not  all,  had  cars  and  freely 
left  the  area  at  all  hours  of  the  day  and  night.  Since  the  home  was  not  a  shallow 
cul-de-sac,  there  were  significant  impacts  on  the  neighborhood. 
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The  neighbors  complained,  citing  the  Cit^s  zoning  ordinances.  They  felt  they  had 
every  right  to  demand  the  City  preserve  the  integrity  of  the  neighborhood,  and  pro- 
tect the  value  of  their  property  investments.  The  City  Council  agreed  with  the  citi- 
zens and  proceeded  to  try  to  enforce  the  restrictions.  City  staff  met  with  representa- 
tives of  the  organization  and  requested  they  either  lower  the  occupancy  rate  to  the 
maximiun  number  of  5,  to  comply  with  the  RS  Zone,  or  relocate  to  an  RM  Zone. 
It  was  demonstrated  that  there  were  many  single-family  homes  available  in  the  RM 
Zones,  the  quality  of  life  was  essentially  the  same  and  the  costs  of  the  dwellings 
were  equal  to  or  less  than  the  one  they  had  chosen  in  the  RS  Zone.  Oxford  House 
refused  to  take  either  coarse  of  action. 

The  City  CouncU  beUeved  the  City  had  made  reasonable  and  responsive  accommo- 
dation for  the  disabled  group.  No  effort  was  being  made  to  prevent  their  residing 
in  the  City,  and  no  hardship  or  substandard  living  situation  would  result  if  Oxford 
House  moved  to  an  RM  Zone.  By  the  same  token,  the  City  had  an  obligation  to  fami- 
lies and  all  citizens  to  preserve  the  environment  of  the  RS  Zone.  The  City  took  legal 
action  to  prevail.  The  case  moved  from  one  court  to  the  next.  In  some  decisions  Ed- 
monds' position  was  upheld,  while  other  courts  found  in  favor  of  Oxford  House.  Ap- 
peal followed  appeal. 

Five  years  and  hundreds  of  thousands  of  dollars  later,  the  case  had  made  its  way 
to  the  Supreme  Court,  In  a  split  (3)  decision,  the  Court  mled  "Edmonds"  zoning 
code  provisions  describing  who  may  compose  a  "famil/'  is  not  a  maximum  occupancy 
restriction  exempt  from  the  FHA  under  §  3607(b)(1).  It  remains  for  the  lower  courts 
to  decide  whether  Edmonds'  action  against  Oxford  House  violates  the  FHA's  prohibi- 
tion against  discrimination  set  out  in  §§3606(f)(l  )(A)  and  (f)(3)(B). 

At  this  point  the  City  had  lost  the  issue  it  was  interested  in,  namely  maintaining 
the  integrity  of  its  Single-Family  Residential  Zoning.  It  chose  not  to  return  to  court. 
Since  Oxford  House  had  prevailed  in  one  of  the  issues,  the  City  was  reqviired  to  pay 
its  legal  fees. 

It  should  be  noted  that  Oxford  House  had  a  similar  case  in  Palatine,  Illinois.  In 
November,  1994,  the  Seventh  Circuit  Court  of  Appeals  ruled  in  favor  of  the  Village 
of  Palatine.  Apparently  Oxford  House  did  not  bother  to  appeal  the  ruling,  presum- 
ably because  they  knew  the  final  decision  would  come  from  our  Supreme  Court  Ap- 
peal. This  does  demonstrate  again  how  strongly  cities  feel  about  the  ability  to  en- 
force appropriate  zoning.  It  is  so  important,  even  small  cities  are  willing  to  spend 
limited  financial  resources  to  protect  the  quality  of  family-oriented  neighborhoods, 
and  their  citizens  support  these  efforts. 

CURRENT  STATUS 

This  ruling,  coupled  with  other  language  in  the  Fair  Housing  Act,  has  eliminated 
a  citjr's  ability  to  place  any  kind  of  restrictions  on  group  homes,  no  matter  what  type 
of  disabled  group  is  being  served.  If  the  standard  is  not  applied  to  a  family,  it  can- 
not be  appUed  to  a  disabled  population.  I  doubt  that  anyone  in  Congress  had  any 
idea  what  the  ultimate  result  of  the  Act  woxild  be. 

There  are  two  specific  areas  of  concern: 

First,  we  find  our  RS  neighborhoods  being  negatively  impacted  to  the  detriment 
of  all.  Since  the  ruling,  there  has  been  a  surge  of  newly  established  group  homes 
in  close  proximity  to  each  other.  In  one  case,  there  are  three  in  a  row  on  one  side 
of  a  single  block.  In  other  cases,  there  are  several  within  two  or  three  blocks,  though 
not  in  a  contiguous  line.  They  serve  all  t3T)es  of  groups.  As  demonstrated  with  Ox- 
ford House,  some  of  these  groups  are  highly  mobile,  with  vehicles  for  transportation. 
In  other  cases,  while  the  residents  might  not  be  mobile,  family  members  and  friends 
coming  to  visit  dramatically  increase  traffic  on  quiet  residential  streets.  The  City 
cannot  impose  additional  parking  requirements,  so  adjacent  neighbors  are  severely 
impacted,  frequently  not  being  able  to  find  available  parking  near  their  own  homes. 
In  addition,  in  some  locations,  there  is  a  problem  with  illegal  parking.  Frequently, 
because  little  parking  is  provided  on  site,  cars  park  on  narrow  roads  that  were  not 
designed  to  accommodate  parking.  The  Fire  Chief  has  expressed  serious  concern 
that  emergency  response  vehicles  might  encounter  obstructions  that  would  slow  or 
prevent  a  life  saving  response. 

Please  understand,  this  is  not  the  empty  nester  home  owner,  providing  a  loving 
home  environment  for  one  or  two  or  three  elderly  citizens,  as  many  had  anticipated. 
This  is  business — with  all  the  accompanying  impacts — being  operated  in  residential 
neighborhoods.  Large  corporations  and  small  business  entreprenevu-s  are  setting  up 
chains  of  homes  in  close  proximity  to  each  other,  because  of  the  profits  involved.  The 
non-profits,  too,  see  this  as  a  way  to  house  more  people  with  fewer  restrictions. 
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The  irony  is  that  in  overwhelming  a  neighborhood  by  establishing  group  homes 
so  close  together,  the  very  people  who  claim  they  want  the  family  oriented  environ- 
ment of  a  residential  neighborhood  for  the  people  they  serve  are  eroding  that  envi- 
ronment. In  addition,  while  it  is  true  that  group  homes,  well  integrated  and  spaced 
throughout  a  residential  community,  probably  have  no  significant  effect  on  property 
values,  an  area  with  a  high  concentration  of  such  homes  does  experience  a  reduction 
in  value.  Because  it  has  lost  its  family  orientation,  it  is  no  longer  a  desirable  place 
to  live. 

The  second  concern  relates  to  the  safety  of  the  disabled  populations  being  served. 
At  this  time,  cities  are  powerless  to  require  a  Conditional  Use  Permit  (CPU).  This 
is  the  procedure  Edmonds  follows  when  a  citizen  establishes  a  business  in  his  home. 
It  triggers  an  inspection  and  allows  the  City  to  require  mitigation  actions,  as  need- 
ed, to  address  extraordinary  impacts  on  the  neighborhood.  A  CPU  also  allows  for 
code  enforcement  related  to  the  safety  of  the  clients. 

In  the  current  situation,  we  have  no  way  to  initiate  an  inspection.  There  is  no 
way  to  assure  that  safety  accommodations  are  made  for  the  disabled.  The  City  has 
a  serious  concern  the  elderly  and  physically  infirmed  are  being  put  in  jeopardy. 
They  are  actually  being  exposed  to  higher  risk  and  potentially  subjected  to  lower 
safety  standards  than  those  being  served  in  institutional  facilities.  A  recent  fire  in 
a  group  home  in  Seattle  is  a  case  in  point.  The  fire  alarms  had  not  been  inspected 
and  were  not  functioning.  Patients  could  not  exit  rapidly,  because  of  the  configura- 
tion of  the  structure.  Exits  were  greater  distances  than  normally  allowed,  and  it  was 
difficult  for  infirmed  and  panicky  people  to  open  doors  without  assistance.  There 
were  deaths  associated  with  that  fire. 

Appl3ang  for  or  renewing  a  business  license  would  also  trigger  an  inspection,  but 
our  City  attorney  has  cautioned  us  that  requiring  one  of  group  homes  would  prob- 
ably result  in  legal  action  from  HUD. 

The  problems  Edmonds  is  now  facing  are  being  duplicated  across  the  State  and, 
I  suspect,  across  the  nation.  The  Association  of  Washington  Cities  has  received  simi- 
lar reports  from  numerous  cities  and  has  formed  a  committee  of  representatives  of 
those  cities  to  develop  some  solutions  at  the  State  Legislative  level.  We  discussed 
the  problem  at  a  meeting  of  local  Mayors  recently,  and  had  similar  stories  told  by 
five  cities. 

I  again  want  to  stress  that  we  are  not  trying  to  prevent  group  homes  from  locat- 
ing in  RS  Zones.  As  I  indicated  at  the  beginning,  they  have  been  locating  in  that 
zone,  with  restrictions,  since  the  zone  was  created.  We  simply  seek  to  respond  to 
the  concerns  of  our  citizens  and  preserve  the  family  oriented  environment  of  these 
areas.  Likewise  we  want  to  be  allowed  to  provide  for  the  safety  and  well  being  of 
both  those  being  served  and  the  families  being  impacted.  The  only  way  to  accom- 
plish this  is  by  giving  cities  the  ability  to  legally  place  reasonable  restrictions  on 
group  homes. 

RESPONSE  TO  THE  AMENDMENT 

The  City  of  Edmonds  supports  the  amendment  to  the  Fair  Housing  Act.  We  feel 
it  will  address  at  least  some  of  the  concerns  I  have  expressed.  While  we  welcome 
the  addition  of  this  section  into  the  act,  we  hope  you  will  consider  the  following: 

1.  In  enumerating  groups  that  can  be  restricted  in  lines  4  and  5,  the  words  "and 
individuals  with  a  propensity  for  violence"  should  be  added.  At  the  end  of  line  6, 
language  such  as  ''or  to  protect  the  safety  and  well  being  of  the  community"  should 
be  added.  Let  me  explain  why.  One  of  the  group  homes  which  recently  located  in 
our  RS  Zone  is  a  facility  providing  assisted  care  for  head-injury  victims.  I  speak 
from  the  heart  and  with  compassion,  when  I  say,  while  this  is  an  appropriate  loca- 
tion for  many  such  individuals,  it  is  not  appropriate  for  all.  I  have  a  son  who  is  a 
head  injury  victim  from  a  very  serious  accident.  He  was  unconscious  for  ten  days, 
and  we  were  cautioned  if  he  survived  he  would  most  likely  be  physically,  and/or 
mentally  impaired.  With  great  gratitude,  I  can  say  he  miraculously  recovered  be- 
yond all  reasonable  expectations  and  is  now  married  and  living  a  completely  normal 
life,  though  he  is  an  Epileptic  and  requires  medication.  His  road  to  recovery  was 
long  and  difficult.  We  had  extensive  rehab,  and  group  therapy  sessions  with  many 
other  patients.  I  dreamed  a  great  deal.  Unfortunately,  not  all  recovered  as  well  as 
my  son.  Some  victims  experience  extreme  mood  swings  and  are  on  a  reactive  roller 
coaster.  They  can  become  verbally  and/or  physically  violent  without  any  apparent 
cause.  I  encourage  you  to  include  the  suggested  language  so  cities  will  have  the  abil- 
ity to  restrain  organizations  serving  such  disabled  groups  fi-om  inappropriate  place- 
ments. I  am  not  advocating  for  a  ban  on  such  homes  in  residential  areas.  My  own 
son  might  well  have  needed  one.  All  that  is  asked  is  for  Law  Enforcement  to  have 
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the  right  to  require  the  removal  of  a  person  when  improper  behavior  manifests  itself 
to  the  people  of  the  neighborhood. 

2.  A  provision  should  be  added  to  allow  cities  to  require  conditional  use  permits 
for  the  purpose  of  mitigating  negative  impacts  to  the  community  and  protecting  the 
safety  and  welfare  of  the  individuals  being  served.  I  believe  my  testimony  has  al- 
ready provided  the  rationale  for  this  added  language. 

In  cbsing,  I  would  like  to  tell  you  about  a  citizen  organized  meeting  that  occurred 
in  Edmonds.  Copies  of  news  articles  are  included  with  the  written  copy  of  these 
comments.  When  residents  of  one  of  the  Edmonds  neighborhoods  learned  there  were 
five  group  homes  operating  within  a  three  to  four  block  radius  and  more  being  de- 
veloped in  the  same  area,  they  became  extremely  concerned.  They  contacted  my  of- 
fice, wanting  the  City  to  do  something  to  prevent  so  many  in  such  close  proximity 
to  each  other.  When  they  learned  from  us  tnere  was  nothing  we  could  do,  they  were 
indignant  to  say  the  least.  They  organized  a  neighborhood  forum  and  demanded 
that  City  Council,  staff,  State  legislators  and,  of  course,  the  Mayor  attend.  We  were 
all  happy  to  do  so.  Within  a  few  days  they  had  so  engaged  the  community,  there 
was  an  estimated  300  citizens  in  attendance.  They  started  out  angry  and  alarmed. 
When  they  learned  of  the  terms  of  the  Fair  Housing  Act  and  its  implications  on 
family-oriented  neighborhoods,  they  were  incensed.  It  would  not  be  an  overstate- 
ment to  say  that  for  a  time,  had  anyone  who  had  voted  for  passage  of  the  1988 
amendment  been  present,  they  might  have  been  Ijoiched.  it  took  three  hours  of  dia- 
logue, but  in  the  end  we  essentially  developed  consensus  around  these  points.  (Real- 
ize a  few  would  never  support  these  ideas,  but  the  vast  majority  did.) 

1)  No  one  wants  to  discriminate  against  the  disabled.  In  particular,  thev  want  to 
provide  a  nice  living  environment  for  the  elderly  and  informed.  After  all,  most  of 
us  will  be  joining  those  ranks  sooner  or  later. 

2)  Most  group  homes  are  good  neighbors  and  in  some  cases  are  better  neighbors 
than  other  individuals  living  in  a  neighborhood. 

3)  The  existence  of  one  such  facility  in  an  area  does  not  diminish  property  values, 
but  several  have  the  potential  of  doing  so. 

4)  There  is  no  desire  to  completely  prohibit  group  homes.  In  fact,  it  is  nice  to  have 
some  types  of  group  homes  in  a  neighborhood. 

5)  Human  kindness  and  concern  require  a  welcoming,  loving  response  to  the  dis- 
abled. 

6)  The  only  thing  people  really  want  is  to  protect  the  dream  they  have  worked 
so  hard  to  achieve.  They  want  the  safety  of  their  families,  and  the  quality  and  value 
of  the  neighborhoods  they  have  invested  in,  to  be  preserved  and  protected  by  their 
City  Government  and  all  other  levels  of  government. 

7)  They  want  the  Fair  Housing  Act  to  be  revised  to  ensure  all  these  things  can 
legally  happen  and  will  be  seciu-e  in  the  future,  without  spending  many  thousands 
of  their  tax  dollars  in  the  wasted  effort  to  ensure  it. 

I  am  convinced,  passing  the  proposed  amendment  to  the  Fair  Housing  Act,  espe- 
cially with  the  inclusion  of  my  recommended  additions,  will  do  a  great  service  to 
the  families  of  America  and  will  help  reinstall  confidence  in  the  political  process. 

Mr.  Canady.  Mr.  Ishimaru. 

Mr.  Ishimaru.  Thank  you  again,  Mr.  Chairman. 

Before  I  begin  the  second  part,  let  me  make  clear  from  the  first 
part,  we  support  the  HUD  guidelines,  period.  I  just  want  to  put 
that  on  the  record  so  there's  no  confusion. 

We  appreciate  the  opportunity  to  testify  on  this  panel,  as  well, 
regarding  the  ability  of  the  Department  of  Justice  to  challenge  dis- 
criminatory practices  against  persons  with  disabilities.  The  amend- 
ments made  by  the  first  part  of  H.R.  2927  would  impede  the  ability 
of  the  Department  of  Justice  to  challenge  practices  that  discrimi- 
nate on  the  basis  of  disability.  This  would  conflict  with  the  clear 
consensus  in  Congress  in  1988,  and  we  believe  today  that  persons 
with  disabilities  were  and  are  entitled  to  protection  under  the  Fair 
Housing  Act. 

As  we  understand  it,  much  of  the  impetus  for  this  bill  stems  from 
concern  over  the  Supreme  Court's  1995  decision  in  the  City  of  Ed- 
monds V.  Oxford  House.  In  Edmonds,  the  issue  was  whether  the 
Fair  Housing  Act  applies  to  ordinances  restricting  the  number  of 
unrelated  people  who  can  live  together  in  a  single-family  neighbor- 


66 

hood.  As  you  know,  section  807(b)(1)  of  the  Fair  Housing  Act  says, 
"Nothing  in  this  title  limits  the  applicability  of  any  reasonable 
local.  State  or  Federal  restrictions  regarding  the  maximum  number 
of  occupants  permitted  to  occupy  a  dwelling."  Some  courts  said  that 
the  restrictions  on  unrelated  people  come  within  this  exemption. 

But  the  Department  of  Justice  argued,  looking  at  the  purpose  of 
the  law  and  the  legislative  history,  that  the  exemption  did  not 
apply.  The  report  of  this  committee  said  that  the  exemption 
reached  only  occupancy  limitations  that  applied  to  all  occupants.  In 
other  words,  the  Congress  had  in  mind  the  kind  of  laws  that  re- 
strict how  many  people  can  live  in  a  dwelling  based  on  the  square 
footage  of  the  rooms.  Since  the  ordinances  we  are  talking  about 
only  apply  to  unrelated  people,  not  to  families,  we  said  that  the  ex- 
emption does  not  apply. 

The  Supreme  Court  agreed  with  us  in  Edmonds,  so  the  exemp- 
tion does  not  apply  and  localities  do  have  to  make  reasonable  ac- 
commodations to  those  rules  for  persons  with  disabilities.  But — and 
this  is  very  important — ^that  is  all  the  court  said.  It  did  not  decide 
on  whether  any  particular  accommodation  was  reasonable.  The  de- 
cision of  what  is  reasonable  in  that  case  and  others  was  left  for  the 
courts  to  decide  on  a  case-by-case  basis. 

In  zoning  terms,  the  test  boils  down  to  a  very  simple  question. 
Is  a  proposed  group  home  basically  consistent  with  the  area  where 
it  wants  to  locate,  or  would  it  be  out  of  place?  In  many  cases,  as 
when  a  group  home  for,  say,  six  or  fewer  people  with  mental  retar- 
dation is  proposed  for  a  single-family  neighborhood,  the  answer  will 
be  yes.  This  is  because  for  all  intents  and  purposes,  that  kind  of 
home  is  a  single  family. 

There's  nothing  new  or  radical  about  what  I've  just  said.  Courts 
in  22  States  have  had  to  decide  whether  group  homes  are  families 
for  purposes  of  restrictive  covenants  that  say  "single  family  home 
only."  Twenty  of  the  22  have  said  yes,  they  are  single-family  homes 
for  all  intents  and  purposes.  But  of  course,  not  all  group  homes  are 
alike  and  not  all  group  homes  are  appropriate  in  every  setting.  The 
courts  have  shown  that  they  recognize  those  situations  and  deal 
with  them  appropriately.  For  example,  a  court  in  Maryland  held 
that  due  to  parking  problems,  it  was  not  reasonable  for  an  existing 
group  home  for  8  elderly  residents  in  a  single-family  neighborhood 
to  expand  to  15  residents.  In  another  case,  the  seventh  circuit  re- 
cently said  that  it  was  not  a  reasonable  accommodation  to  build  a 
building  with  four  handicap-accessible  units  in  a  single-family 
zone.  That  is  an  example  of  something  that  is  out  of  place. 

Let  me  be  clear.  Edmonds  does  not  mean  the  end  of  single-family 
zoning.  Local  governments  can  continue  to  regulate  neighborhoods, 
but  must  make  reasonable  accommodations  for  persons  with  dis- 
abilities. Both  before  and  after  Edmonds,  there  has  been  legitimate 
concern  on  the  part  of  municipalities  as  to  what  exactly  the  Fair 
Housing  Act  requires  and  what  the  Edmonds  decision  means.  Mu- 
nicipalities are  generally  concerned  about  complying  with  Federal 
law,  and  we  believe  there  has  been  a  fair  amount  of  misunder- 
standing in  this  area  on  the  part  of  municipal  officials.  We  have 
worked  with  municipalities  to  discuss  their  concerns  and  give  them 
some  guidance.  We  have  met  with  representatives  of  both  the  Na- 
tional Conference  of  Mayors,  including  Mayor  Mullins,  and  the  Na- 
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tional  League  of  Cities  to  talk  about  these  issues.  We  have  Ustened 
to  their  concerns  and  their  questions. 

Attached  to  my  testimony  today  is  a  copy  of  a  letter  sent  by  the 
Department  on  January  31  of  this  year  to  the  National  League  of 
Cities.  As  the  committee  will  see,  we  have  attempted  to  explain  in 
the  letter  our  view  of  the  requirements  of  the  act  and  our  enforce- 
ment program.  We  intend  to  continue  this  dialog  as  long  as  it  is 
needed  and  welcome  the  opportunity  to  meet  further.  In  this  dia- 
log, we  have  tried  to  clear  up  some  common  misunderstandings. 
First,  nothing  in  the  Fair  Housing  Act  gives  any  special  rights  to 
any  group  of  people  who  do  not  have  disabilities.  Edmonds  does  not 
change  this  in  any  way. 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Mr.  ISHIMARU.  If  a  locality  excludes  groups  of  college  students, 
it  can  still  do  so.  If  it  excludes  mere  boarding  houses,  it  can  still 
do  so.  Second,  the  act  does  not  give  any  rights  to  individuals  based 
on  their  status  as  sex  offenders  or  convicted  felons.  The  law  does 
not  protect  anyone  whose  presence  in  a  community  would  be  a  di- 
rect threat  to  the  health  or  safety  of  others.  The  Fair  Housing  Act 
also  does  not  protect  anyone  who  has  been  convicted  of  manufac- 
turing or  selling  any  drug.  And  while  recovering  drug  addicts  are 
protected  by  the  act,  they  are  protected  only  as  long  as  they  are 
not  currently  using  any  illegal  substance. 

The  area  of  reasonable  accommodations  in  housing  continues  to 
develop  in  the  law.  One  issue  on  which  we  heard  concerns  ex- 
pressed by  municipalities  was  whether  an  accommodation  had  to 
be  requested  under  the  act  before  there  was  any  requirement  on 
the  part  of  the  municipality  to  take  action.  We  believe  that  such 
a  request  is  necessary  under  the  act.  A  municipality  cannot  be  ex- 
pected to  make  special  allowance  for  a  condition  it  does  not  know 
about.  That  view  of  the  law  was  set  forth  by  the  seventh  circuit  in 
the  Palatine  case.  We  have  adopted  this  position  and  incorporated 
it  in  our  enforcement  program. 

The  Supreme  Court  decided  in  Edmonds  that  the  act  requires  lo- 
calities to  consider  on  a  case-by-case  basis  whether  particular 
groups  of  disabled  people  should  be  allowed  to  live  in  particular 
areas.  It  doesn't  say  what  the  answer  should  be;  it  simply  requires 
that  local  governing  bodies  consider  whether  the  group  will  fit  in 
and  be  a  good  neighbor.  Group  homes  are  usually  good  neighbors, 
as  was  stipulated  by  the  parties  in  Edmonds,  indistinguishable 
from  others  in  the  neighborhood.  Group  homes  have  a  valuable 
therapeutic  benefit  for  persons  with  disabilities.  If  the  evidence  is 
that  the  group  will  be  detrimental,  then  the  locality  doesn't  have 
to  let  it  move  in.  This  is  not  a  situation  that  arises  very  often  for 
a  municipality,  but  it  is  a  situation  that  arises  all  the  time  in  other 
contexts. 

Cities  are  requested  routinely  to  make  exceptions  to  zoning  codes 
for  a  variety  of  reasons  unrelated  to  disability.  All  that  is  required 
under  the  Fair  Housing  Act  is  that  a  city  view  such  a  request  tak- 
ing into  one  other  factor — disability. 

Mr.  Canady.  Thank  you. 

Mayor  MuUins. 
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STATEMENT  OF  RITA  MULLINS,  MAYOR,  VILLAGE  OF 
PALATINE,  IL 

Ms.  MULLINS.  Honorable  Chairman  and  subcommittee  members, 

I  thank  you  for  the  opportunity  to  speak  before  you,  and  I  thank 
the  distinguished  Congressman  from  California,  Brian  Bilbray,  for 
having  the  political  fortitude  to  take  on  this  issue. 

This  is  a  bipartisan  issue,  a  nonpartisan  issue.  It  is  an  American 
issue.  I  remember  being  here  2  years  ago  on  this  same  issue  with 
Roger  Conner  before  tMs  same  committee,  and  I'm  here  again  to 
say  to  my  elected  Representative  that  this  is  a  national  problem  of 
huge  proportions  that  we  are  bringing  to  your  attention  and  asking 
for  a  congressional  remedy.  I  have  submitted  a  written  statement 
which  I  hope  will  be  accepted  for  the  record. 

I  am  here  today  to  represent  the  Village  of  Palatine,  IL,  on  this 
issue  involving  the  Fair  Housing  Act.  My  testimony  is  directed  to 
constitutional  rights:  freedom  of  speech  and  due  process  as  they  re- 
late to  the  issue  siting  group  homes  for  recovering  drug  and  alcohol 
abusers  in  residential  neighborhoods.  The  issue  revolves  around 
the  way  in  which  the  Federal  Government,  specifically  the  Depart- 
ment of  Housing  and  Urban  Development,  HUD,  is  preempting  the 
authority  of  municipalities  to  provide  appropriate  service  and  pro- 
tection of  its  citizens  by  overaggressive  enforcement  of  the  rules 
under  the  act. 

Currently,  more  than  70  cities,  including  Palatine,  are  being  in- 
vestigated by  HUD,  the  Department  of  Justice,  DO  J,  or  both,  for 
alleged  violations  of  the  act.  In  fact,  rule  11  should  be  applied  to 
DOJ,  and  our  case  was  in  1993.  We  have  repeatedly  asked  for,  but 
never  received,  HUD's  findings  after  completion  of  a  100-day  inves- 
tigation. To  this  day,  we  have  not  been  notified  of  our  status,  and 
we  would  like  to  clear  our  name. 

Palatine  is  a  suburb  of  Chicago  with  a  population  of  42,000.  We 
have  long  recognized  the  need  for  the  community  to  provide  for  ac- 
commodations for  the  disadvantaged  and  handicapped  persons  suf- 
fering from  mental  and  physical  conditions,  including  recovering  al- 
cohol and  substance  abusers.  Indeed,  in  our  small  community 
alone,  we  have  more  than  a  dozen  facilities  and  homes  which  ac- 
commodate the  special  needs  of  these  individuals. 

However,  we  had  an  experience  in  which  one  particular  organiza- 
tion refused  to  comply  with  our  local  ordinances,  and  our  legal  ef- 
forts to  bring  this  organization  into  compliance  resulted  in  a  HUD 
investigation.  Oxford  House,  of  Silver  Spring,  MD,  is  a  federally- 
supported,  nonprofit  agency  which  operates  more  than  400  homes 
for  recovering  alcohol  and  drug  abuse  victims  in  communities 
across  the  United  States.  Oxford  House  operates  these  homes  with- 
out regard  for  zoning,  fire  or  building  codes,  claiming  that  they 
have  unfettered,  unreviewable  power  to  locate  these  accommoda- 
tions wherever  they  want  under  the  Fair  Housing  Act.  In  Palatine, 

II  adult  males  rented  a  single-family  residence  next  to  a  grade 
school.  They  moved  in  without  supervision,  without  State  licensing, 
without  life  safety  measures,  and  without  giving  our  municipality 
an  opportunity  to  say  yes  or  no  to  changing  our  laws. 

Furthermore,  when  they  were  questioned  about  their  actions,  the 
group  complained  to  HUD,  citing  discrimination,  which  in  turn 
launched  an  investigation.  This  action  is  very  intimidating  to  most 
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citizens  and  tampers  with  their  first  amendment  rights.  Most  mu- 
nicipahties  are  intimidated  by  the  prospect  of  the  Federal  Grovern- 
ment's  deep  pockets.  In  many  cases,  the  Justice  Department  has 
been  brought  in  to  enjoin  any  action  by  the  municipaUty  while  the 
HUD  investigation  is  pending.  While  Oxford  House  and  other  orga- 
nizations sit  on  the  sidelines  ignoring  local  regulation,  both  the 
Federal  and  municipal  funds  are  being  depleted.  Those  are  tax- 
payers' dollars. 

Most  municipalities  have  established  guidelines  for  siting  group 
homes  anywhere  in  the  community  without  a  public  hearing,  ac- 
cording to  the  Fair  Housing  Act.  It  is  only  when  a  variation  to  local 
law  is  requested  that  a  public  hearing  is  required.  Municipalities 
apply  this  process  uniformly.  If  groups  of  persons  are  to  be  treated 
differently,  we  request  the  establishment  of  congressional  direction. 
I  heard  today  that  Federal  guidelines  can  be  changed  at  a  whim, 
so  we  need  congressional  direction.  What  is  a  family?  What  is  a 
single-family  residential  neighborhood?  Do  all  citizens  have  to  com- 
ply with  local  laws,  or  just  select  groups  and  select  laws?  Federal 
agencies  should  not  be  coconspirators  in  breaking  the  law 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Ms.  MULLINS.  Thank  you  kindly,  but  should  strive  to  uphold  the 
constitutional  rights  of  all  citizens.  Congress's  good  intentions  in 
the  Fair  Housing  Act  have  somehow  become  skewed  in  its  applica- 
tion. 

Now  for  some  good  news.  Once  Palatine  was  allowed  to  enforce 
its  laws,  the  process  worked.  Given  the  seventh  circuit  court  man- 
date, Oxford  House  was  required  to  file  for  a  special  use.  Palatine 
held  a  hearing  on  the  application  and  granted  a  special  use  for  Ox- 
ford House,  allowing  6  instead  of  the  11  with  no  licensing  or  super- 
vision requirements  as  they  had  requested.  The  State  cases  were 
resolved,  and  a  rental  dwelling  license  has  been  issued. 

We  are  hoping  to  find  that  across  the  U.S.  courts  are  now  more 
inclined  to  balance  the  interests  of  a  municipality  with  the  inter- 
ests of  a  group  home.  They  hold  in  favor  of  reasonable  zoning  laws 
protecting  against  congestion,  parking  problems,  and  other  valid 
municipal  concerns.  Also,  with  the  adoption  by  other  circuits  of  the 
Palatine  decision,  courts  are  moving  towards  stricter  views  on  re- 
quiring group  homes  to  proceed  through  the  administrative  process 
before  claiming  violation  of  the  Fair  Housing  Act. 

It  is  now  up  to  Congress  to  do  its  job.  Congress  must  act  to  en- 
sure that  the  laws  it  has  passed  are  fairly  enforced.  In  the  case  of 
the  Fair  Housing  Act,  responsibility  has  been  sadly  abdicated,  and 
as  a  result,  two  Federal  agencies,  HUD,  and  DO  J,  have  trampled 
upon  the  rights  and  duties  of  municipalities.  This  wrong  must  be 
corrected,  and  H.R.  4019  is  a  step  in  the  right  direction  to  ensure 
that  the  Fair  Housing  Act  is  enforced,  as  its  name  implies — ^fairly. 

Thank  you. 

[The  prepared  statement  of  Ms.  Mullins  follows:] 

Prepared  Statement  of  Rita  Mullins,  Mayor,  Village  of  Palatine,  IL 

Honorable  Chairman  and  Subcommittee  Members,  I  thank  you  for  the  oppor- 
tunity to  speak  before  you,  and  I  thank  the  distinguished  Congressman  from  Illinois 
for  his  interest  in  this  issue.  I  have  submitted  a  written  statement  which  I  hope 
will  be  accepted  for  the  record. 
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I  am  Mayor  Rita  MuUins.  I  am  here  today  with  the  Village  Attorney,  Thomas 
Bumey,  to  represent  the  Village  of  Palatine,  Illinois  on  a  serious  issue  involving  the 
Fair  Housing  Act.  My  testimony  is  directed  to  constitutional  rights — freedom  of 
speech  and  due  process  as  they  relate  to  the  issue  of  siting  group  homes  for  recover- 
ing drug  and  alcohol  abusers  in  residential  neighborhoods. 

The  issue  revolves  around  the  way  in  which  the  federal  government,  specifically 
the  Department  of  Housing  and  Urban  Development  (HUD),  is  preempting  the  au- 
thority of  municipalities  to  provide  appropriate  service  and  protection  of  its  citizens 
by  over  aggressive  enforcement  of  rules  under  the  Act. 

Currently,  more  than  70  cities,  including  Palatine,  are  being  investigated  by 
HUD,  the  Department  of  Justice  (DOJ),  or  both,  for  alleged  violations  of  the  Act. 
We  have  repeatedly  asked  for,  but  never  received,  HUD's  findings  after  the  comple- 
tion of  a  100  day  investigation.  To  this  day  we  have  not  been  notified  as  to  our  sta- 
tus. 

Palatine  is  a  suburb  of  Chicago  with  a  population  of  42,000.  We  have  long  recog- 
nized the  need  for  the  community  to  provide  for  accommodations  for  disadvantaged 
and  "handicapped"  persons  suffering  from  mental  and  physical  conditions,  including 
recovering  alcohol  and  substance  abusers.  Indeed,  in  our  small  community  alone  we 
have  more  than  a  dozen  facilities  and  homes  which  accommodate  the  special  needs 
of  these  individuals. 

However,  we  had  an  experience  in  which  one  particular  organization  who  refused 
to  comply  with  our  local  ordinances,  and  our  legal  efforts  to  bring  this  organization 
into  compliance  resulted  in  a  HUD  investigation.  Oxford  House  of  Silver  Spring, 
Maryland  is  a  federally  supported,  non-profit  agency  which  operates  more  than  400 
homes  for  recovering  alcohol  and  drug  abuse  victims  in  communities  across  the  U.S. 
Oxford  House  operates  these  homes  without  regard  for  zoning,  fire  or  building 
codes,  claiming  they  have  unfettered,  unreviewable  power  to  locate  these  accom- 
modations wherever  they  want  under  the  Fair  Housing  Act.  In  Palatine,  eleven 
adult  males  rented  a  single  family  residence  next  to  a  grade  school.  They  moved  in 
without  supervision,  without  state  licensing,  without  life  safety  measxires,  and  with- 
out giving  our  municipality  an  opportunity  to  say  yes  or  no  to  changing  the  law. 

Furthermore,  when  they  were  questioned  about  their  actions,  the  group  com- 
plained to  HUD  citing  discrimination,  which  in  turn  launched  an  investigation.  This 
action  is  very  intimidating  to  most  citizens  and  tampers  with  their  first  amendment 
rights.  Most  municipalities  are  intimidated  by  the  prospect  of  the  Federal  Govern- 
ment's "deep  pockets."  In  many  cases,  the  Justice  Department  has  been  brought  in 
to  enjoin  any  action  by  the  mimicipality  while  a  HUD  investigation  is  pending. 
While  Oxford  House  and  other  organizations  sit  on  the  sidelines  ignoring  local  regu- 
lation, both  federal  and  municipal  funds  are  depleted. 

Most  municipaUties  have  established  guideUnes  for  siting  group  homes  anjrwhere 
in  the  community  without  a  public  hearing  according  to  Qie  Fair  Housing  Act.  It 
is  only  when  a  variation  to  local  law  is  requested  that  a  public  hearing  is  required. 
Municipalities  apply  this  process  uniformly.  If  "groups"  of  parsons  are  to  be  treated 
differently,  we  request  the  establishment  of  appropriate  federal  guidelines.  What  is 
a  family?  What  is  a  single  family  residential  neighborhood?  Do  all  citizens  have  to 
comply  with  local  laws  or  just  select  groups  and  select  laws? 

Federal  agencies  should  not  be  co-conspirators  in  breaking  the  law,  but  should 
strive  to  uphold  the  constitutional  rights  of  all  citizens.  Congress'  good  intentions 
in  the  Fair  Housing  Act  have  somehow  become  skewed  in  its  appUcation. 

Now  for  some  good  news.  Once  Palatine  was  allowed  to  enforce  its  laws,  the  proc- 
ess worked!  Given  the  Seventh  Circuit  mandate,  Oxford  House  was  required  to  file 
for  a  special  use.  Palatine  held  a  hearing  on  the  application  and  granted  a  special 
use  to  Oxford  House  allowing  six  residents  with  no  licensing  or  supervision  require- 
ments. The  state  cases  were  resolved  and  a  rental  dwelling  license  has  been  issued. 

We  are  hoping  to  find  that  across  the  United  States,  coiorts  are  now  more  incUned 
to  balance  the  interests  of  the  municipaUty  with  the  interests  of  the  group  home. 
They  hold  in  favor  of  reasonable  zoning  laws  protecting  against  congestion,  parking 
problems,  and  other  valid  municipal  concerns.  Also,  with  the  adoption  by  other  cir- 
cuits of  the  Palatine  decision,  courts  are  moving  towards  stricter  views  on  requiring 
group  homes  to  proceed  through  the  administrative  process  before  claiming  a  viola- 
tion of  the  Fair  Housing  Act. 

It  is  now  up  to  Congress  to  do  its  job.  Congress  must  act  to  insure  that  the  laws 
it  passes  are  fairly  enforced.  In  the  case  of  the  Fair  Housing  Act,  responsibility  has 
been  sadly  abdicated  and,  as  a  result,  two  federal  agencies,  HUD  and  DOJ,  have 
trampled  upon  the  rights  and  duties  of  municipalities.  This  wrong  must  be  cor- 
rected. H.R.  2927  is  a  step  in  the  right  direction  to  insure  that  the  Fair  Housing 
Act  is  enforced,  as  its  name  impUes — fairly! 
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Mr.  Canady.  Thank  you,  Mayor  Mullins. 
Mr.  Allen. 

STATEMENT  OF  MICHAEL  ALLEN,  STAFF  ATTORNEY,  JUDGE 
DAVID  L.  BAZELON  CENTER  FOR  MENTAL  HEALTH  LAW 

Mr.  Allen.  Good  morning  Mr.  Chairman,  Mr.  Frank. 

I'm  Michael  Allen.  I'm  a  staff  attorney  with  the  Bazelon  Center 
for  Mental  Health  Law,  and  the  testimony  that  I'll  give  today  is 
provided  both  on  behalf  of  the  center,  the  ARC,  which  is  formerly 
the  Association  for  Retarded  Citizens,  the  Legal  Action  Center,  the 
National  Association  of  Developmental  Disability  Councils,  the  Na- 
tional Association  of  Protection  and  Advocacy  Assistance,  the  Na- 
tional Fair  Housing  Alliance,  and  the  Washington  Lawyers  Com- 
mittee for  Civil  Rights. 

I  apologize,  Mr.  Chairman.  I  just  learned  this  morning,  as  the 
rest  of  us  did,  about  the  introduction  of  H.R.  4019  last  evening.  I 
understand  from  Mr.  Bilbray's  staff,  however,  that  it  is,  in  fact,  the 
very  discussion  draft  that  many  of  us  have  seen  from  March  12, 
and  so,  based  upon  that  assumption,  I'll  go  forward  with  my  testi- 
mony which  includes  an  analysis  of  that  draft.  I  will  say  I  was  en- 
couraged to  hear  that  Mr.  Bilbray  is  consulting,  but  I  will  say  also, 
that  in  spite  of  the  fact  that  a  number  of  disability  and  civil  rights 
groups  approached  him  in  March  of  this  year,  and  a  number  of 
local  groups  in  San  Diego  approached  him  in  April,  there's  been  no 
contact  with  these  groups  and  he  has  not  been  working  with  us  to 
address  the  concerns  that  we'll  express  today. 

As  I  said,  I  appear  to  express  the  grave  concern  about  H.R.  2927 
and  4019  and  want  to  alert  you  to  the  breadth  of  opposition  to  the 
measures  in  the  disability  and  civil  rights  communities.  As  written 
bills  will  affect  all  people  with  disabilities,  whether  mental  or  phys- 
ical. They  are  at  odds  with  the  clear  intent  of  Congress  in  passing 
the  Fair  Housing  Amendments  Act  in  1988,  and  run  counter  to  the 
holdings  of  Federal  courts  in  nearly  every  State. 

In  essence,  H.R.  4019  would  permit  communities  to  declare 
themselves  off-limits  to  all  persons  who  wish  to  or  need  to  live  in 
group  settings.  It  would  even  exempt  ordinances  enacted  by  com- 
munities intentionally  to  discriminate  against  people  with  disabil- 
ities living  together.  Under  the  guise  of  protecting  communities 
from,  quote,  "convicted  felons"  and  "registered  sex  offenders,"  two 
groups  that  are  not  protected  under  the  Fair  Housing  Act  anyway, 
the  bill  would  remove  important  protections  for  people  with  disabil- 
ities. 

There  is  now  a  national  consensus  that  people  with  disabilities 
are  better  served  by  community-based  housing  than  by  large  insti- 
tutional settings.  And  beyond  that,  people  with  disabilities  want, 
need,  and  deserve  the  same  range  of  housing  choices  available  to 
people  without  disabilities.  They  want  to  live  in  neighborhoods  that 
are  safe  and  that  have  appropriate  services.  They  want  to  choose 
where  they  want  to  live  and  with  whom  they  will  live.  Above  all, 
they  desire  and  need  stable  housing  that  will  allow  them  to  pursue 
education  and  training,  emplojnnent,  recreation,  and  other  aspects 
of  the  American  dream.  And  yet,  as  introduced,  both  bills  would 
rob  people  with  disabilities  of  these  rights  which  they  enjoy  under 
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the  Fair  Housing  Act  presently,  and  which  are  taken  for  granted 
for  people  without  disabilities. 

I  was  surprised  to  hear  Mr.  Bilbrays  reference  today  about  the 
need  Federal  intervention  in  local  zoning  matters.  Many  States  are 
in  fact,  moving  in  the  direction  of  allowing  larger  groups  of  people 
with  disabilities  to  live  together.  In  fact,  in  the  State  of  Washing- 
ton, while  the  Edmonds  litigation  was  going  through  the  Federal 
courts,  the  State  legislature  actually  expanded  the  definition  of  "by 
right  location"  regardless  of  local  ordinances. 

People  with  disabilities  still  face  prejudice,  bias,  and  rights  viola- 
tions on  a  daily  basis.  They  need  more,  not  less,  protection  from  the 
kind  of  exclusionary  restrictions  that  would  be  authorized  by  Mr. 
Bilbray's  bill.  The  original  bill  was  introduced  on  February  1  and 
was  submitted  almost  immediately  to  the  Corrections  Day  Advisory 
Committee.  It  was  rejected  twice  there,  in  large  part  because  it 
proposes  to  work  a  substantial  change  to  a  major  civil  rights  stat- 
ute and  is  enormously  controversial.  The  broad  language  of  the  bill, 
the  attempt  to  move  it  on  corrections  day,  and  the  lack  of  consulta- 
tion with  the  disability  and  civil  rights  communities,  all  lead  these 
advocates  to  believe  that  its  purpose  is  to  undermine  the  hard-won 
protections  of  the  Fair  Housing  Amendments  Act  of  1988  and  to 
view  it  as  a  direct  assault  on  the  rights  of  people  with  disabilities 
to  live  in  residential  communities. 

I  want  to  be  clear.  The  disability  and  civil  rights  communities 
will  not  stand  for  a  revision  of  a  major  civil  rights  bill  in  a  cursory 
fashion,  on  corrections  day,  on  the  suspension  calendar,  or  in  any 
other  fashion.  We're  eager  to  educate  this  subcommittee  and  the 
rest  of  Congress  about  this  important  civil  rights  law  and  to  dispel 
the  m5^hs  and  prejudices  that  generate  this  sort  of  legislation.  As 
I  said,  the  discussion  draft  dated  March  12  apparently  is  the  basis 
of  the  bill  that  was  introduced  last  evening. 

Many  localities  have  selectively  imposed  occupancy  restrictions 
on  community-based  living  environments  for  people  with  disabil- 
ities. This  has  been  done  for  reasons  not  related  to  health  and  safe- 
ty or  overcrowding,  which  the  Edmonds  decision  would  permit,  but 
rather  a  concerted  attempt  to  keep  people  with  disabilities  out  of 
residential  neighborhoods.  To  the  extent  that  the  new  bill  would 
permit  such  restrictions  on  unrelated  persons  living  together,  other 
than  those  based  on  health  and  safety  and  overcrowding  concerns, 
and  other  than  those  that  are  uniformly  applied  to  people  with  and 
without  disabilities 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Mr.  Allen  [continuing].  It's  a  direct  attack  both  on  the  will  of 
Congress  when  it  passed  the  act  and  the  Supreme  Court  in  the  Ed- 
monds decision. 

Now  in  determining  the  purpose  of  legislation,  we're  told  to  look 
at  its  language.  The  language  of  H.R.  4019,  by  its  terms,  makes  it 
clear  that  the  bill  has  a  very  wide  scope  and  is  not  limited  to  con- 
victed felons,  sex  offenders  and  recovering  drug  addicts,  as  Mr. 
Bilbray  says.  The  first  two  categories  of  restriction — that  is  on 
maximum  number  and  proximity  of  dwellings  to  one  another — rep- 
resent the  very  kind  of  zoning  and  land  use  restrictions  that  local- 
ities have  historically  used  to  exclude  people  with  disabilities. 
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The  third  category — ^with  respect  to  occupancy  of  particular  indi- 
viduals— is  the  only  one  that  is  limited  to  occupancy  by  convicted 
felons,  sex  offenders,  or  recovering  drug  addicts.  The  structure  and 
punctuation  of  this  section  of  H.R.  4019  make  it  clear  that  the  limi- 
tation does  not  apply  to  the  first  two  categories.  Without  that  limit- 
ing language,  it  applies  to  all  people  with  disabilities,  including, 
but  not  limited  to  mental  retardation,  AIDS,  Alzheimer's  disease, 
mental  illness,  or  people  who  are  in  recovery  from  substance  abuse. 

As  I  said,  convicted  felons  and  sex  offenders  are  not  protected  by 
the  Fair  Housing  Act,  but  people  who  are  in  recovery  from  sub- 
stance abuse  are,  and  Congress  was  very  clear  about  that.  In  1988, 
the  committee,  and  I'll  quote  here,  "rejected  the  approach  of  exclud- 
ing a  category  of  individuals  with  disabilities  from  the  protection 
of  the  act.  Instead,  the  committee  affirms  that  all  individuals  with 
handicaps,  with  the  exception  of  current  illegal  abusers  or  addicts 
of  controlled  substances  have  access  to  the  housing  protections  es- 
tablished by  this  act."  Congress  was  clear  that  it  meant  to  include 
this  third  category  and  to  exclude  people  only  if  they  went  back  to 
current  use  of  illegal  drugs, 

Mr.  Chairman,  recovery  housing,  group  housing  for  people  who 
are  in  recovery  from  substance  and  alcohol  abuse  are  critical  to  en- 
sure their  sustained  and  long-lasting  recovery.  It  is  widely  recog- 
nized that  if  they  remain  with  services,  they  are  more  likely  to  stay 
in  recovery  and  not  to  relapse.  These  group  homes  have  been  suc- 
cessful throughout  the  country,  and  they  are  clearly  people  who  are 
protected  by  the  Fair  Housing  Act. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Allen  follows:] 
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Prepared  Statement  of  Michael  Allen,  Staff  Attorney,  Judge  David  L. 
Bazelon  Center  for  Mental  Health  Law 

Good  Rioming  Mr.  ChAurnaii,  Ms,  Sehre«der  and  Memb«r5  of  the  Subcammitl«e.  My  name  i$ 
Miohael  Ailcn.  and  I  un  a  staff  aSanwy  ^fith  the  Judge  David  L  Bazelon  Center  far  MerOal  Health 
Law.    The  tMtimany  I  will  give  today  is  on  behalf  of  the  Bazelon  Center.'  The  Arc  (fenn«rly 
Association  for  Retarded  Citizens).'  Legal  Action  Center'  and  the  Washington  Lawyers  Cemminee  for 
Civil  Rights  and  Urban  Afikirs.* 

I  appear  te^y  to  express  wry  grave  eenoem  about  H.R.  2927.  Congr«a«nan  Bilbray 's  bill  to 
amend  the  Fair  Housing  A^  and  to  aleit  you  to  the  breadth  of  oppoaitien  to  the  meaaure  in  the 
disabilities  and  civil  rights  communities.  A»  writlcit,  the  bill  would  affoct  ^11  people  with  disabilities, 
whether  mental  or  physical.  It  is  at  odds  with  the  elear  intent  of  Conpvss  in  pasaing  the  Fair  Housing 
Amendments  Act  of  1988,  and  runs  saunter  to  the  holdings  of  &dcr«l  court*  in  nearly  every  state.  In 
essence,  ihe  bill  would  permit  semmunities  to  deslar*  themselves  off  limits  to  all  persons  who  wish  to 
or  need  to  to  live  in  0«up  aenings.  It  would  exempt  even  ordinaneea  anadod  by  communities 


'Since  1972,  the  Center  has  boen  the  preeminent  national  legal  advocate  for  people  with 
mental  disabilities,  having  been  involved  in  the  fonnulation  of  the  Fair  Housing  Amcndmenu  Act  of 
1988  and  the  Amerieaiv  with  Disabilities  Art.  as  well  as  major  litigation  under  both  statutes. 

'The  Are  is  the  nation's  leading  national  organizalian  that  saaks  to  piertact  the  rights  of  people 
with  mental  retardation.   The  organizatian  has  more  than  1 00,000  members  thioughout  the  country, 
representing  approximately  7  million  Americans  with  mental  retardation. 

The  Legal  Action  Center  is  a  law  and  policy  organization  that  specializes  in  alcohol,  drug  and 
AIDS  issues.   Its  mission  is  to  expand  the  availability  of  drug  and  alcohol  education,  prevention  and 
tjratment  services  and  to  Stop  discrimination  against  individuals  with  AIDS  and  alcohol  and  drug        \ 
problems.  The  Center  was  involved  in  drafting  the  alcohol  and  drug  provisions  of  the  RehabiliUtion 
Aa.  the  Fair  Housing  Amendments  Act.  and  the  Americans  with  Disabilities  Aflt,  and  has  litigated 
under  these  laws. 

'The  Washington  Lawyers  Committee  for  Civil  Rights  and  Urban  Afiairs  is  a  civil  rights 
organizalien  that  has  brought  numerous  cases  on  behalf  of  people  <with  disabilitle«  and  other  persons  in 
protected  classes  under  the  Fair  Housing  Act.  including  Oiderd  House,  whieh  ohaners  group  recovery 
homes  for  people  with  drug  and  alcohol  addiction  hinories. 
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iotcntiofuiUy  to  diicnmiiiKtc  assinst  people  with  disabilities  living  together.    Under  the  guw  of 
proteeting  eemfnunilia  from  "eonvietad  felons"  and  "rsgutcred  tax  ofTenders'  —two  p^ups  that  arc 
not  proteoted  under  the  Fair  Housing  Act-4he  bill  would  remove  important  protections  for  people  wiUi 
disabilities. 

There  is  now  a  national  sonscnsua  that  people  with  disabilities  arc  bener  served  by 
eemmunity-based  housing  than  by  large,  inpatient  institutional  settings.  Beyond  that,  people  wjth 
disabititias  want,  need  and  desenw  the  same  range  of  housing  choices  available  to  people  without 
disabilities.  Tbey  want  to  live  in  neighborhoods  that  ate  safe  and  that  have  appropriate  services.  They 
want  to  oheose  where  they  live  and  with  whom  they  live.   Above  all,  they  desire  and  need  sUble 
housing  that  will  allow  them  to  punuc  education  and  trnnin^  empleymont,  recreation  and  other 
aspects  of  the  American  dream.'  And  yet,  as  intredueed  and  as  presented  to  this  Subcommittee  today, 
H.R.  2927  would  rob  people  with  disabilities  of  those  rights  which  they  enjoy  under  the  Fair  Housing 
Aet.  and  which  are  taken  for  givited  by  people  without  disabilities. 

As  the  National  Council  en  Disability  recognized  in  its  July  1996  report.  Achieving 
IfidepemJtnee,  "[IJivuig  in  the  community  is  essential  to  independence  and  full  participation  for 
people  with  disabilities.  Ac<ecssible,  available  and  affordable  housing  is  key  to  living  in  the 
community.  Hiatorically,  people  with  disabilities  have  resided  in  isolated  institutions.  «egregaied  from 
the  mainstream  and  'out  of  sig|>t.  out  of  mind.'  Despite  progress  in  deinstitutionalization,  freedom  of 


'Recognizing  the  many  benefits  of  community  livmg  options,  the  Fair  Housing  Amendinenis 
Act  was  a  "clear  pronouncement  of  a  national  commitment  to  end  the  unnecessary  exclusion  of 
pervons  with  handicaps  from  the  American  mainstream  "  House  Report  N'o.  1 00-71 1 .  at  p.  18. 
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choice  in  where  to  liva  rsmaiiu  mn  un«Rauied  goal  for  people  with  diubilitics."  (page  1 1 4)  People 
with  diubilitiM  itlll  &cc  pcsjudice,  bias  «nd  righu  violations  en  a  daily  basis.  They  need  mora,  noi 
less,  pretefltion  from  the  kind  ef  exolusiooaiy  restnetiens  that  would  be  authorized  by  H.R..  2927. 

H.R.  292*7  was  iRtroduoed  on  February  I,  1996,  and  sabmitied  aiinest  immediately  to  the 
Corractions  Day  Advisory  Comrnittcc.    It  was  rejected  by  the  Advisory  Committee  in  February 
largely  because  it  proposes  to  work  a  substantial  change  to  a  major  civil  rights  statute  and  is 
enormously  contrevmial.    It  applies  only  to  people  with  disabilities,  and  would  pertBtt  suics  and 
localities  to  enforce  virtually  any  "reasonable"  restriction  against  a  "residential  care  facility."  which 
the  bill  defines  as  "a  building  or  plaee  that  is  maintained  and  operated  to  provide  sleeping 
accommodations  ...  To  disabled  individuals."  This  broad  definition  clearly  includes  group  homes, 
independent  living  facilities,  supported  housing  units,  beard  and  care  liomcs.  shelters,  transitional 
housing  &cilities,  as  well  as  countless  ether  forms  ofhousing  in  which  people  with  disabilities  live, 
including  owner-occupied,  single-family  homes. 

As  introduaed,  the  bill  would  espand  the  power  of  municipalities  and  States  in  three  basic 
areas  by  amending  Section  816  of  the  Fair  Housing  Act,  *2  U.S.C.  §3613: 

•  Regulating  th«  "proximity  of  (residential  care]  facilities  to  each  o^her"; 

•  Prescribing  the  "maximum  allowable  number  of  occupants"  of  such  facilities; 
aiid 

•  Prohibiting  the  "ownership,  use,  or  ocoupaiicy  of  a  residential  care  facility  by  a 
convicted  felon,  registered  sex  offender,  or  recovering  drug  addict." 
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The  broad  language  of  the  bill,  the  snompt  to  move  th<  lagislation  en  Correetious  Day.  and  the 
lack  af  oencuhation  whh  the  disability  and  civil  rights  communities  lead  disability  and  civil  rights 
advocates  to  believe  That  its  purpose  is  to  undermine  the  hard-won  protections  af  the  Fair  Housing 
Amcndmeiaa  Act  of  1988  and  that  it  is  a  direct  assault  on  the  rights  of  people  uHth  disabilities  io  H^c 
in  residential  cenununities.  Wc  are  eager  to  educate  the  Suboommittee  about  this  important  civil 
rights  law,  and  to  dispel  the  myths  and  prejudiGsa  that  generste  legislation  such  as  H.R.  2927. 

Since  the  introduction  of  H.ft.  2927.  Coopcsaman  Bilbray  has  anempted  to  revise  Hm  erigina! 
bill  in  a  "Discussion  Draft"  dated  Marah  12.  1996.    I  have  sine*  spoken  with  Congresaman  Bilbray's 
staff  several  times  coaocniing  the  bill,  and  have  had  the  opportunity  to  review  the  "Disctission  DraJt'' 
dated  March  12,  199fi,  which  puipoits  to  clarify  and  revise  the  bill.    In  the  opinion  of  the 
erganizolians  providing  this  testimany.  the  draft  presents  many  of  the  saxna  problems  as  the  original 
bill. 

In  passing  the  Fair  Housing  Amendments  Act  of  1988  (FHAA),  the  lOOth  Congress  rejected 
dischminatoiy  reasons  for  excluding  people  with  disabilities,  but  recognized  legitimate  govemmcnul 
interests  in  preventing  unhealthy  overcrowding.   Accordingly,  the  FHAA  exempted  "reasonable  local. 
State  or  Federal  restrictions  regarding  the  nuximum  number  of  occupantf  permitted  to  occupy  a 
dwelling."  42  U.S.C.  §3607(b}.  by  which  it  meant  gowenuncnt  oooupancy  limits  which  did  not 
operate  to  discriminate  on  the  basis  of  disability  or  other  prelccicd  status.  See  House  Report  No.  100- 
711  at  p.  31,Qi2Eiiit£dJQU.S  Code  Cong.  &  Admin.  News  2173.  2)92.      In  reviewing  Conpiess' 
intent,  the  Suprante  Court  has  said  that  the  Fair  Housing  Amendments  Act  exempted  only  those 
restrictions  sueh  as  health,  safety  and  building  codes,  u^iich  are  designed  "to  proteet  health  and  safety 
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by  preventing  dwsUing  e«ei«rewiling."     fAnonda  v.  PifW  Hff""  '"T    115  S.Ct.  1776.  17S1 
(1995). 

Many  localities  have  selcetivaly  imposed  eecupancy  reslrictiena  en  community^bascd  living 
•nvirenmentB  fer  people  «with  diubilities.  This  hu  been  done  ncA  for  reasons  ralated  to  health  and 
safety  sr  everorowdin^  but  at  a  eancertad  attempt  to  keep  people  with  disabilities  out  of  residential 
neighbertieods.  To  the  extent  that  the  "Discussion  Draft"  would  pennit  such  rasthotions  on  unrelated 
peT«ens  living  together,  other  than  those  based  on  valid  health  and  safety  concerns  which  were 
unifeimly  applied  to  people  with  and  without  disabilities,  it  is  a  direct  atuck  both  on  the  pnsviously- 
siatad  will  of  Cenpvss  and  Ilie  PdmnnOs  daeisien. 

In  determining  the  purpose  of  legislation,  we  are  told  to  look  first  at  its  language.  The 
language  of  the  Discussion  Draft,  by  iu  terms,  matces  it  clear  that  the  bill  has  very  wide  uope,  and  is 
not  limited  to  "convicted  felons,  registered  sex  oSenders,  and  recovering  drug  addicts"  as  claimed  by 
Congressman  Bilbray.    Where  H.R.  2927  amended  Section  S 1 6  of  the  Fair  Housmg  Act,  the 
Discussion  Draft  drops  this  approach  in  ftvor  of  amending  Section  807(bX  1 )    But  the  Utter  largely 
carries  forward  the  stnieture  of  the  bill  as  introduced.  So  long  as  a  jurisdiotion's  purpose  is  lo 
"restrict  land  use  to  single  family  dwellings,  it  would  permit  "any  roatrietion"; 

•  "  relating  to  the  maximum  number  of  unrelated  persons  permitted  to  ocoupy  a 
dwelling", 

■  "governing  the  proKimity  of  such  dwellings  to  eaoh  other";  or 

•  "the  oecupaney  of  a  dwelling  by  a  convicted  felon,  sex  ofiender,  or  recovering 
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T>tese  fitn  r«o  catBgohcs  r^icaeni  ths  very  kind  of  zoning  and  land  um  rcMrietipna  Uwi 
loealitic*  have  histflnBally  used  to  aKcliido  paeple  «vith  disabilities  from  singl«>fwnily  rasidential 
ncighboritBods.    Ani,  historieally,  thoe  kinds  ef  iMuictions  ara  enfufced  dtsptopeftionatcly  against 
people  with  disabilities.    The  third  satcgoiy.  which  regulates  eeeupansy  according  to  attributes  of 
individual  naidaais.  is  the  only  one  w^aA  uses  limiting  language:  *'accupancv—bv  a  convicted  felon 
IttflBiWdg  flf  rtWT'Tlff  '*"H  "*tfif1 "   The  oniebiri  and  punotuation  of  this  sentence  of  the 
DitTMswon  Draft  make  it  dear  thai  this  hmiUtion  decs  net  apply  to  the  firtt  two  eaugerics    Becousc 
of  the  ahsirs  cf  liraitms  lanjiiagsi,  these  icstrietions  wveutd.  by  their  terms  apply  to  the  entire  csugoiy 
of  people  with  ''handicaps''  as  that  term  is  dtfnad  in  the  Fair  Housing  Act.*  That  is,  it  xwould  apply 
equally  to  a  penon  with  maatel  roardMietk.  AIDS,  Alsbeimar's  Disease,  er  meidal  illnoss  as  ii  would 
to  people  who  ate  recovering  nitwsswr  abueen. 

In  soma  tcspeets,  the  iwisad  vcmaii  goes  fiuther  than  the  original  in  repealing  rights  of  people 
with  disabilities  under  the  Fair  Hoiiaiiig  Act.    The  original  permitted  only  "reasonable  local  or  State 
law[s]  or  ragulatian[s]."  The  "DiacuaHon  Dntfl"  would  pcmiit  "any  restriction"  relating  to  the 
maximum  oceupaney.  ptoxiiwhy  or  eeeupancy  by  convicted  fe|er»,  sex  offeiMten  and  recovering  drug 
addietc  ''if  the  purpose  ef  the  restrititioB  n  to  rexrirt  land  use  lo  single  fiunily  dwellings."  In  place  of 
"residential  eare  feeilities,"  the  "Diacussion  Draft"  i«lics  instead  on  the  term  "dwelling."  which  is 


*  See  42  TJ.S.C.  §3602(hX"' Handicap'  means  with  respect  to  a  peTMn~<I)  a  physical  or 
mental  impaiiment  which  substantially  limits  one  or  more  of  such  person's  major  life  activities,  (2)  a 
record  ofhaving  such  an  irapainnenu  or  (3)being  regarded  as  having  such  an  impaimteni,  but  such 
term  docs  not  include  cuncni.  illegal  use  of  or  addiction  to  a  eenlrolled  substance...."). 
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defined  even  iTXirB  broadly  in  the  Fair  Housing  Act  as  "any  building,  structure,  or  ponion  thereol 
which  is  occupied  as,  or  desired  or  intended  for  oceupancy  aa,  a  nesidcnee  by  one  or  more  familiea." 
with  that  laHer  term  defined  to  include  singU  individuals.  42  U.S.C.  §3602    This  yields  the  bizarre 
result  of  permitting  restrictions  "governing  the  proximity  of  dwellings  to  each  other,"  without 
referenee  to  whether  the  "dwelling"  house  people  with  disabilities,  senior  eitizens  living  alone,  or 
traditional,  nuclear  families. 

In  enacting  the  1988  amendmcnis.  Congress  clearly  intended  to  limit  the  power  of  Slate  and 
local  governments  to  use  zoning  decisions  and  praetioes  to  limit  the  ability  of  people  with  disabilities 
to  live  in  residential  emnmunities.  See  House  Report  No.  100-7H,  at  24.  repnnud  in  U.S.  Code 
Cong,  tt  Admin.  News  at  2173,  2185  (1988).  Federal  and  sute  eourts,  whose  responsibility  is  to 
interpret  and  enforce  Congreuional  intent,  have  repeatedly  struek  down  maximum  eceupaney 
rostrietions  which  apply  to,  and  are  enforced  solely  against,  people  with  disabilities    See  North  Shore 
Chioaao  Rehabilitation  v  Village  of  Skolcie.  827  F.Supp.  497  (N.D-Ul.  1993).  Oxford  House  v.  City 
of  Albmv.  819  F.Supp.  1 168  (N.D.N.  Y.  1993).    Similarly,  courts  have  struck  down  the  type  of  State 
and  local  regulation  concerning  proximity  which  the  bill  proposes.   5ee  New  Horiy.ons   Inc.  v 
Metropolitan  Government  of  NashviUe  and  Davidson  CoaMv.  898  F.2d  154  (6th  Cir.  1990),  Honiion 
House  Developmental  Services  Inc.  V.  Township  of  Urmer  Southampton-  804  F.Supp.  683  (E.D.Pa. 
1992).  affd  without  opinion.  995  F.2d  217  (3d  Cir.  1993),  North  Shore  rhicajfo  Rehabilitation  v 
Village  of  Skolcie.  827  F.Supp.  497  (N.D  III.  1993).  Association  for  the  Advancement  of  the  Menullv 
Handicapped  v.  Citv  of  KIJJLabelh   876  F.Supp.  614  (D.N.J.  1994);  Tellunan  U  C  A.N.  v.  Goodrieh. 
504  Wis.2d  342(1989). 
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The  third  area  addressed  by  the  original  bill  and  by  the  rwision-oceupaiioy  by  a  convicted 
felon,  registered  sex  offender  or  recovering  drug  addiot—is  already  addressed  by  the  Fair  Housing  Att 
rtscif    Ths  Act  sets  out  certain  protected  elasses.  based  on  race,  color,  religion,  naiiotial  origin.  t«x. 
familial  rtatus  and  handicap.   Quite  simply,  stanis  as  a  "convioied  felon"  or  "registered  sex  offender" 
confers  no  rights  under  the  Fair  Housing  Act.  To  the  extent  that  a  person  in  either  status  can 
detnonstrati:  that  discrimination  has  occurred  because  he  or  she  is  a  person  with  a  disability,  the  Fair 
Housing  Act  may  apply.   Even  than,  however,  the  Aot  specifically  exempts  persons  from  coverage 
where  their  "tenancy  would  constitute  a  direct  threat  to  the  health  or  safety  of  other  individuals..."  42 
use.  g3604(fX9) 

People  who  are  in  recovery  frwn  drug  addiction,  however,  clearly  merh  protection  under  llic 
Fair  Housing  Act,  and  Confess  mada  that  clear  in  passing  th«  1988  amendments  and  m  enacting  tJie 
Anti-Drug  Abuse  Act  of  1988.   Coverage  of  people  in  recovery  was  debated  in  great  detail  when 
Conp-css  amended  the  Fair  Housing  Aot  in  1988    Tlie  legislative  history  reflects  the  will  of  Congress: 

"The  Comrruttec  rejected  the  approach  of  excluding  a  category  of  individuals  with 
disabilities  from  the  protection  of  the  Act.   InsUad,  the  Commince  afiirmcd  thai  all 
individuals  with  handicaps,  with  the  exxcplion  of  current  illeeal  abusers  or  addicts  of 
controlled  <iitTa'""'«  have  access  to  the  housing  protections  established  by  this  Act  " 

House  Report  No.  100-711,  at  28,  rcp''t»ted  tn  U.S.  Code  Cong.  &  Admin.  News  at  2173.  2189 
(1988) 
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The  Anti-Drug  Abuse  Art  was  enacted  just  two  fnomh*  Uter  by  th*  amma  Congrets.  e^cplicltly 
to  foster  ffoup  homes  for  recovering  alcoholics  and  addicu  such  as  Oxford  Houses.   Recognizing  the 
success  of  the  Oitford  House  approach.  Congress  encouraged  the  establishment  of  sclf-nin,  self- 
supported  rooovery  houses.   Congress  enacted  a  vanrty  of  treatment  and  prevention  measur<u  to 
"continue  the  Foderal  Government's  parUMnhip  with  the  Sutes  m  the  development,  maintenance,  aiid 
iiiipravemcnt  of  community-based  aleohel  and  drug  abuse  programs."  42  U.S.C.  §201  note  (Supp.  V 
1993).   Among  these  is  a  loan  program  to  encourage  the  development  of  such  recovery  houses 
throughout  the  country.   Clearly,  then,  the  intent  of  Congress  was  to  protect  the  rights  of  rccoverine 
drug  addiota,  and  to  strip  them  of  Fair  Housing  Act  protection  only  when  they  were  currently  using 
illegal  drugs. 

Group  recovery  homes  are  critical  to  ensure  the  sustained,  long-term  recovery  of  individuals  with  past 
drug  problems.   It  is  widely  reoo^iized  tltat  the  longer  an  individual  remains  connected  wiiJi  treatment 
services,  the  more  likely  he  or  she  will  remain  in  recovery.  Group  recovery  homes  arc  an  extension  of 
treatment,  as  they  provide  a  critieal  continuing  care  component    Indeed,  many  treatment  programs 
establish  half-way  hotises  and  other  B'oup  living  situatiorts  as  a  component  of  their  treatment 
regimerts.  These  homes  provide  a  supportive,  drug-ij-ee  living  environment  in  which  the  primary  goal 
of  every  resident  is  to  remain  drug  free  and  assist  otliers  in  doing  so.  Without  such  homes,  many 
mdividuals  would  be  forced  to  return  to  homes  and  neighborhoods  infested  with  drugs  and  be  at  much 
p-eatcr  risk  of  relapse. 

Group  recovery  homes  do  not  pose  a  threat  to  the  neigliborhoods  in  whioh  tJiey  arc  located. 
aJI  such  dwellings  strictly  prohibit  the  use  of  alcohol  or  drugs  and  require  iinmediaia  eviction  of 
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anyone  who  violates  that  rule.  In  addition.  Oxford  House  rules  and  halT-^vay  house  policies  require 
tenants  to  work  so  they  can  pay  r«Bt  and  maintain  (he  house.  Tenants  are  so  invested  in  living  a  dean 
and  sober  life  that,  in  MassachusAta,  real  estate  agents,  who  are  in  recovery  themselves.  aetiv«ly  sMk 
out  reoevering  individuals  to  r«nt  dwellings.  A  substantial  stock  of  sober  living  houses  exists  in 
MaasachustfOs  because  of  this. 

The  Bilbray  bill  would  jeopardize  Massachusetts'  private  s«otar  housing  initiatives,  hamper 
our  Nation's  drug  treatment  aystam  and,  most  important,  would  place  many  individuals  who  have 
ctrugglad  to  stop  using  drugs  at  ^^ve  risk  of  relapse.  We  oaimot  afford  any  of  these  results  if  we  wish 
to  tackle  eur  Nation's  drug  problem  and  reduce  the  huge  societal  costs  directly  ntlated  to  drug  use. 

I  wrote  to  Congrescman  Bilbray  in  March  to  share  the  very  oonccms  eentained  in  this 
testimony.    Shortly  thereafter,  a  eoalition  of  disability  groups  n\et  with  him  in  San  Dicge  ta  address 
these  same  concerns.    Disability  and  civil  rights  groups  have  expressed  their  eagerness  to  discuss  these 
seiisitive  issues.    Wc  still  stand  ready  to  have  that  discussion.  But  giv«n  the  sutus  of  this  legislation  at 
this  time,  it  should  not  go  forward  until  the  disability  cocnmunity  Ivas  had  an  opporiuniiy  for  serious 
input  and  the  objectionable  provisions  are  deletod. 

Thank  you  for  your  attention,  and  for  this  opportunity  to  share  our  views. 
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Mr.  Canady.  Thank  you,  Mr.  Allen. 
Mr.  Bumey. 

STATEMENT  OF  THOMAS  R.  BURNEY,  ATTORNEY,  VILLAGE  OF 

PALATINE,  IL 

Mr.  BuRNEY.  Thank  you,  Mr.  Chairman. 

My  name  is  Tom  Bumey.  I'm  the  attorney  for  the  Village  of  Pala- 
tine, and  although  I've  prepared  longer  remarks  and  shorter  re- 
marks, I'm  going  to  depart  from  all  of  them,  and  I  just  want  to  try 
to  deal  with  some  of  the  things  that  have  been  said  here. 

What  the  mayor  of  Palatine  and  what  the  mayor  of  Edmonds  are 
telling  you  is  that  there  is  a  problem.  Justice  Ginsburg  really  said 
it  in  the  Edmonds  case.  There's  an  exaggeration  on  the  part  of  ev- 
erybody as  to  what  this  Fair  Housing  does  in  terms  of  how  much 
it  affects  municipal  rights,  who  is  handicapped,  how  many  people 
come  within  its  domain. 

We  see  from  the  remarks  of  Mr.  Ishimaru  that  after  the  Village 
of  Palatine,  a  small  municipality,  tangled  horns  with  the  Depart- 
ment of  Justice  in  a  very  expensive  matter,  not  only  for  the  Village 
of  Palatine,  but  for  certainly  the  taxpayers  of  the  United  States,  it 
meant  that  the  Department  of  Justice  was  spending  its  time  and 
efforts  on  this  case — and  I  think,  incorrectly — when  it  could  have 
been  doing  its  job  in  another  domain.  That  now,  after  this  case  has 
been  completed,  they  now  say  that  that's  the  policy.  It  was  as  clear 
as  the  nose  on  anybody's  face  that  the  exhaustion  requirement, 
which  is  founded  in  our  body  of  law  and  has  been  very  important 
in  land  use  regulation,  was  applicable  here,  and  that  what  the  sev- 
enth circuit  and  the  eighth  circuit  have  just  said  recently  in  the  St. 
Louis  and  the  University  City  cases,  that  it's  ludicrous  to  claim  that 
one's  rights  under  the  Fair  Housing  Act  have  been  violated  when 
they  haven't  even  asked  the  municipality  for  an  accommodation  of 
their  rights. 

My  concern  is  that  Mr.  Ishimaru  says  on  the  part  of  the  Depart- 
ment of  Justice  that  the  Palatine  decision  and  the  St.  Louis  deci- 
sion are  the  precedent  that  they  are  now  going  to  follow,  and  so 
therefore  everything's  OK. 

But  I  had  the  experience  of  representing  an  even  smaller  town 
in  western  Illinois,  the  city  of  Oregon,  IL.  Again,  a  Federal  inves- 
tigation— I've  submitted  with  the  joint  materials  that  Mayor 
MuUins  and  I  submitted  to  the  committee,  a  letter  that  we  received 
from  HUD.  We  had  presented  to  HUD  that  they  should  drop  the 
investigation  until  the  complainant  had  filed  a  petition  before  the 
city  to  exhaust  its  administrative  remedies.  HUD  comes  back — Ms. 
Knox,  for  HUD — and  says,  "We  don't  think  Palatine  applies  here. 
We  are  going  to  jump  through  the  loophole,  that  it's  futile  for  this 
petitioner  to  have  to  go  through  the  process."  They  put  that  in 
writing.  They  also  put  in  writing  that  the  petitioner  should  not 
only  sue  the  city  of  Oregon,  not  only  the  city  of  Oregon,  but  sug- 
gested that  they  sue  the  State  department  of  licensing,  that  they 
sue  the  board  of  education. 

I  say  to  this  committee  that  these  excesses  continue.  I  suggest 
that  the  Bilbray  bill  brings  and  focuses  the  attention  that  needs  to 
be  focused  on  what  HUD  and  DOJ  are  doing  in  terms  of  the  en- 
forcement of  this  issue.  I  guess  another  disturbing  thing — it  really 
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didn't  come  out  in  the  comments — ^but  in  Mr.  Ishimaru's  comments 
he  indicates  that  the  courts  are  doing  a  good  job  of  sorting  this  out. 
In  one  instance  he  says,  'The  courts  have  shown  that  they  can  rec- 
ognize these  situations  and  deal  with  them  appropriately."  In  an- 
other instance  he  says,  "It's  up  to  the  courts  to  make  the  distinc- 
tion and  they  have  shown  that  they  are  well  up  to  the  job." 

Well,  I  don't  need  to  tell  you  that  the  taxpayers  of  small  munici- 
palities, the  taxpayers  of  the  United  States,  should  not  have  to 
spend  the  money  to  have  these  test  cases  run  in  the  courts.  What 
we  need,  and  what  the  Bilbray  bill  does  is  to  focus  some  attention 
on  providing  guidelines.  HUD  now  says  that  Palatine  is  the  law  on 
exhaustion  and  that  they're  going  to  follow  that. 

But  what  about  handicapped?  I  suggest  that  this  committee  look 
at  how  far  HUD  has  expanded  the  definition  of  what  handicapped 
people  are.  If  you  read  that  letter  that  Ms.  Knox  wrote  to  us  as  at- 
torneys for  the  city  of  Oregon's  special  counsel,  I  believe  that 
through  the  loophole  of  what  she  said  is  a  handicapped  person,  you 
can  drive  a  convicted  felon;  you  can  drive  a  sex  abuser,  that  every- 
thing in  the  eyes  of  certain  administrators  of  this  law  falls  within 
the  definition  of  handicapped.  And,  therefore,  I  think  the  Bilbray 
bill  again  focuses  attention  in  terms  of  how  HUD  has  exaggerated 
the  effect  of  this  law. 

Really,  that's  what  I  wanted  to  tell  you.  I  wanted  to  tell  you  that 
the  exhaustion  requirement  was  clearly  a  requirement  of  the  law 
and  that  HUD  has  been  ignoring  it.  I  wonder  now,  in  light  of  the 
St.  Louis  decisions  where,  again,  Oxford  House  has  gone  too  far;  in 
City  of  University  there  was  some  intervention  they  agreed  to  ac- 
commodate. The  Oxford  House  drops  its  case  and  then  turns 
around  and  sues  this  community  for  $35,000. 

Mr.  Canady.  Without  objection,  you'll  have  2  additional  minutes. 

Mr.  BURNEY.  Thank  you.  Take  a  look  at  that  decision;  it's  in  the 
books.  The  court  said  that  was  a  completely  frivolous  suit,  and  that 
is  not  what  the  Fair  Housing  Act  was  about.  I'm  concerned  that 
HUD  and  the  Department  of  Justice,  while  they  weren't  part  of 
that  case,  are  engaging  in  that  same  kind  of  exaggeration.  I  submit 
to  you  that  there's  a  problem.  I  submit  to  you  that  there  have  to 
be  better  guidelines  so  that  municipalities  don't  have  to  wage  this 
war  on  a  case-by-case  basis  in  the  courts.  And  I  suggest  that  the 
comments  of  Mr.  Ishimaru,  that  the  courts  can  sort  this  out — no, 
it  should  be  sorted  out  at  HUD;  it  should  be  sorted  out  at  the  De- 
partment of  Justice,  and  these  costs  shouldn't  be  passed  on  to  com- 
munities across  our  country. 

Thank  you. 

[The  prepared  statement  of  Mr.  Bumey  follows:] 
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Prepared  Statement  of  Thomas  R.  Burney,  Attorney,  Village  of  Palatine,  IL 
Honorable  Chairman  and  members  of  the  Sub-Commitlse  on  the  Constitution; 
I  am  Thomas  R.  Bumey.  attorney  for  tt>e  Village  of  Palatine.  I  am  here  today 
with  Mayor  Rita  Mullins  representing  the  Village  of  Palatine.  Illinois.  Mayor  Mullins  and 
I  have  submitted  to  the  Sub-Committee  additional  remarks  that  we  request  be  accepted 
into  the  record.  Those  remarks  pertain  to  the  Department  of  Housing  and  Urban 
Oevekipment's  ("HUD")  and  the  Department  of  Justice's  ("DOJ")  conduct  in  connection 
with: 

•  Never  ending  investigations  clearly  contrary  to  the  requirements  and 
the  regulations  for  the  conduct  of  such  investigatwns:  and 

•  Taking  a  legally  questionable  position  on  the  delegation  of  the  fiederal 
pre-emptive  power  to  private  organizations  to  pre-empt  k}cal  land  use 
regulations. 

My  remarks  this  moming  will  be  directed  towards  HUD  and  DOJ's  position  on  the 
requirement  of  exhausting  local  remedies. 

From  the  two  recent  experiences  that  I  have  had  with  HUD  and/or  DOJ,  I  have 
come  to  the  conclusion  that  these  agencies  just  do  rtot  get  it.  They  have  so  broadly 
read  the  Fair  Housing  Act  that  they  act  as  if  Congress  has  read  out  of  the  Federal  Fair 
Housing  Act  the  furidamental  concept  of  exhausting  orte's  toca\  remedies. 

The  concept  found  in  many  fieMs  of  law  plays  a  significant  role  in  land  use 
regulation.   The  fundamental  concept  is  that  the  court's  (and  the  Federal  government) 
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will  not  interfere  until  the  body  with  authority  in  the  first  instance  makes  a  decision  The 
concept  of  exhaustion  does  not  pemiit  a  municipality  to  dilly  dally  and  delay  and  forever 
postpone  a  decision  but,  it  does  permit  the  local  unit  of  government  to  decide,  in  a 
timely  manner,  the  issue  at  hand  before  any  intervention  by  a  higher  authority.  HUO 
and  OOJ  have  tried  to  by-pass  this  fundamental  and  useful  concept  in  Palatine  and 
HUO  Is  on  record  as  givirtg  it  no  weight  in  the  other  Fair  Housing  Act  case  that  I  am 
familiar  with  involving  the  City  of  Oregon.  Recent  decisions  coming  out  of  the  Court  of 
Appeals  suggest  that  the  courts  too  are  becoming  extremely  aggravated  with  DOJ's 
position  on  this.  In  a  recent  decision  ir«volving  the  City  of  University  City,  the  Eight 
Circuit  Court  of  Appeals  stated: 


"In  our  view.  Congress  also  did  not  imend  the  Federal  Courts  to  act 
as  zoning  boanJs  by  deciding  fKt-intensive  accommodation  issues 
in  the  fifst  instance". 


That  decision  is  consistent  with  the  Seventh  Circuit  Court  of  Appeals'  decision  in  the 
Palatine  case  wtiere  the  Court  staled: 


'Public  Input  Is  an  important  aspect  of  municipal  decision  making: 
we  cannot  impose  a  blanket  requirement  that  cities  waive  their 
public  notice  and  hearing  requirements  in  all  cases  Involving  the 
har>dicapped. 


In  a  case  such  as  this,  wrhere  plaintiffs  sole  argument  is  that  the 
Village  failed  to  meke  a  reesonable  accommodation  under  the  Act, 
ttw  Vllage  must  be  afforded  an  opportunity  to  make  such  an 
accommodatton  pursuant  to  Its  own  lawful  procedures  -  unless  it  is 
clear  that  the  result  of  such  procedures  is  foredoomed,  which  Is  not 
the  case  here  -  before  plaintiff  will  have  a  ripe  claim.  The 
preliminary  injunctkxt  is  vacated  and  the  case  is  remanded  to  the 
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district  court  wfth  instructions  to  dismiss  rt  without  prejudice  to  the 
plaintiffs  reinstating  it  at  an  appropriate  time.* 


DespKe  a  dear  pronouncement  on  the  necessity  ef  exhausting  one's  local  remedies  by 

the  courts,  HUD  refuses  to  give  those  decisions  any  weight.  In  the  recent  Oregon  case. 

we  requested  HUD  to  dismiss  its  investigation  on  the  grounds  that  the  complainant  had 

failed  to  seek  local  relief.   HUD.  in  a  letter  which  is  attached  to  the  materials  submitted, 

stated: 

"Additionally,  it  is  HUD's  position  that  the  Court's  ruling  in  the 
United  States  v.  The  ViMaQe  of  Palatine.  Illinois.  37  F.3d  1230  (7" 
Cir.  1994),  in  which  it  held  that  Oxford  House  was  required  to  apply 
for  a  zoning  variation  or  special  use  permit  prior  to  asserting  a 
cause  of  action  for  fiailir>g  to  reasonably  accommodate  a 
complainant's  handicap  was  premature,  is  not  applicable  to  the 
case  at  hartd.  Even  if  the  city  rezoned  the  complainanfs  realty  for 
nondiscriminatory  reasons,  given  the  level  of  opposition,  Mr. 
Harkema  encountered  from  the  community,  applying  for  a  special 
use  permit  would  have  been  manifestly  futile.  Therefore,  HUD  is  of 
the  opinion  that  the  complainant  does  not  lack  jurisdiction  because 
the  complainant  ^iled  to  exhaust  all  local  remedies". 

Such  an  attitude  encourages  organizations  like  the  Oxford  House  to  openly 

violate  local  laws  and  to  flaunt  tttat  positkin  in  its  publications  paid  for  by  our 

govemment.  In  one  such  publicatmn,  Oxford  House  states: 

"As  matter  of  practice.  Oxford  House.  Inc.  does  not  seek  prior 
approval  of  zoning  regulations  tiefore  moving  into  a  reskjential 
neightwrhood.  It  consklers  itself  no  different  from  a  bkaloglcal 
tamily  and  its  members  just  move  into  any  suitable  house".  (Self 
Supported  Houses  For  Effective  Recovery  From  Alcohol  And  Drug 
Addiction,  U.S.  Department  of  Health  and  Human  Services. 
Technical  Assistance  Publicatrans,  Series  No.  5,  OHHS  PUB  No. 
AOM  92-1678,  p.  30). 
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It  is  that  type  of  attrtude  that  the  Appeals  Courts  in  botti  the  Seventh  and  Eighth 

Circuits  have  considered  and  commented  upon  in  their  recent  decisions.     In  the 

Palatine  case.  Justice  Manion.  in  a  concuning  opinion  stated: 

"Of  course,  had  the  Oxford  House  rtot  disregarded  the  law  in  the 
first  place,  there  would  be  no  residents  iilegaliy  living  in  the  house 
who  could  be  stigmatized.  In  seeking  affirmance  of  the  preliminary 
injunction,  the  Oxford  House  aiso  emphasizes  the  hami  its 
residents  would  suffer  if  displaced.  Any  such  harm  is  the  Oxford 
House's  own  doing;  again,  had  the  Oxford  House  not  prematurely 
moved  the  occupants  into  the  house,  no  displacement  would 
occur". 

In  the  Eighth  Circuit's  opinion  in  the  City  of  University  case,  the  Court  referred  to 
similar  acttvity  by  Oxford  House  as  a  'self  inflicted  wound". 

The  principle  of  exhaustion  also  satisfies  an  important  constitutional 
interest — that  of  due  process.  The  law  guarantees  all  persons,  not  just  the  petitioner, 
the  opportunity  for  notice  and  the  opportunity  to  be  heard  when  a  property  owner  seeks 
the  relaxatk>n  of  a  generally  applicable  law  of  the  municipality.  HUD  and  DOJ's  tactics 
amount  to  depriving  other  resklents  of  the  community  of  their  due  process  rights. 

It  IS  for  these  reasons  that  I  urge  this  committee  to  support  HR  2927.  It  moves  in 
the  right  directkjn  in  permitttoig  the  community,  in  the  first  instance,  to  make  ttte  decision 
or.  in  the  parlance  of  the  Fair  Housirtg  Act.  to  make  the  accommodation.  It  reflects 
what  the  courTs  have  been  telling  OOJ  and  HUD  but,  which  they  appear  not  to  t>e 
listening  to.  The  petitkMiing  property  owner's  for  housing  for  the  handicapped  need  to 
apply  to  the  local  unit  of  government  in  the  first  instance  before  HUD  and/or  the  OOJ 
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initiates  an  investigation  wtiich  is  extremely  expensive  to  all  of  ttie  taxpayers.  HR  2927 
is  a  step  in  the  right  direction.  It  puts  Congress  on  record  in  reaffirming  the  due  process 
rights  of  all  dtlzer>s  to  be  notified  and  to  be  heard  when  ordinances  are  proposed  to  t>e 
relaxed. 

While  I  have  the  Committee's  attention,  I  would  ask  it,  at  some  other  point  in 
time,  to  consider  HUD's  and  DOJ's  positions  regarding  the  Fair  Housing  Act  which: 

•  turns  the  definition  of  "family"  on  its  head; 

•  expands  beyond  any  reasonable  bounds,  the  definition  of  'handicapped'; 
and 

•  which  attempts  to  assert  that  the  economic  condition  of  the  handicapped 
constitutes  a  basis  on  its  own  for  requiring  the  municipality  to  relax  its  rules. 

We  suggest  that  the  appropriate  response  to  ttiese  issues  is  greater 
congressional  oversight  to  examine  HUD  and  DOJ's  actions  to  ensure  that  they  are  not 
over-extending  congressional  Intent  in  the  Fair  Housing  Act  field. 

Thank  you. 

trb^iatiiM\tito-prap.atni 
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Mr.  Canady.  Thank  you,  Mr.  Bumey,  and  I  want  to  thank  all  the 
members  of  this  panel  for  being  with  us. 

Mr.  Ishimaru,  let  me  ask  you  to  comment  on  the  three  specific 
items  that  are  addressed  in  section  2. 

Mr.  Ishimaru.  This  is  of  the  Bilbray  bill? 

Mr.  Canady.  Of  the  most  recent  draft,  which  was  filed  yesterday 
and  which  I  understand  is  the  same  as  the  discussion  draft  that's 
been  circulated. 

Mr.  Ishimaru.  We  have  one  dated  March  12.  Why  don't  we  try 
that? 

Mr.  Canady.  I  think  that's  the  same.  There  are  three  different 
things  here.  It  focuses  on  restrictions  relating  to  the  maximum 
number  of  unrelated  persons  permitted  to  occupy  a  dwelling.  The 
second  one  is  governing  the  proximity  of  dwellings  to  each  other, 
and  the  third  one  is  the  occupancy  of  a  dwelling  by  a  convicted 
felon,  sex  offender,  or  recovering  drug  addict.  Is  it  the  Depart- 
ment's position  that  you  would  oppose  legislation  dealing  with  any 
of  those  three  items? 

Mr.  Ishimaru.  The  way  this  is  written,  Mr.  Chairman,  this 
would  exclude  from  coverage  any  consideration  of  any  restriction 
governing  maximum  number  of  occupants  of  unrelated  persons  or 
the  proximity  requirement.  Both  of  those  items  could  be  used  as 
methods  to  exclude  people  with  disabilities,  as  Mr.  Allen  pointed 
out,  and 

Mr.  Canady.  But  wouldn't  it  only  deal  with  any — ^maybe  I'm 
reading  this  wrong — but  I  think  it  would  deal  with  any  reasonable 
local.  State  or  Federal  restrictions. 

Mr,  Ishimaru.  I  don't  see  "reasonable"  here,  Mr.  Chairman. 

Mr.  Canady.  Well,  if  you  go  back  to  where  this  is  plugged  in  to 
the  statute 

Mr.  Ishimaru.  Right,  it  says  reasonable  there. 

Mr.  Canady.  But  I  think  that  that  is  going  to  modify  all  that  fol- 
lows. If  it  were  clear  that  that  were  the  case,  would  that  solve  your 
problem? 

Mr.  Ishimaru.  I  think  we  would  have  to  take  a  closer  look  at  it. 
The  way  I  would  read  this  now,  it  says  "reasonable"  at  the  begin- 
ning, but  then  it  would  include  any  restriction.  We  would  have  to 
take  a  look  at  that  to  see  if  it  could  be  drafted  in  a  way  that  was 
not  overbroad.  I  just  don't  know  offhand. 

Mr.  Canady.  Well,  let  me  ask  you  this — well,  I  guess  you've  an- 
swered the  question  I  had. 

Ms.  Fahey,  do  you  have  any  comments  to  make  on  that? 

Ms.  Fahey.  Could  I  just — ^yes.  It  bothers  me  tremendously  when 
subjective  wording  is  put  in  things  that  are  subject  to  interpreta- 
tion. That's  exactly  where  you  get  into  trouble  when  you  use  words 
like  "reasonable  accommodation"  without  any  guidelines  about 
what  it  means.  You  know,  "reasonable  restrictions":  Does  that 
mean  1,000  feet  apart,  2,000  feet  apart?  And  then  all  of  a  sudden, 
it  goes  right  back  to  the  point  that  the  lawyer  was  making  at  the 
other  end.  We  wind  up  back  in  court  spending  thousands  and  thou- 
sands of  taxpayers'  dollars  to  try  to  sort  this  all  out,  to  no  avail. 

I  truly  believe,  as  Mayor  MuUins  has  said,  that  most  cities  are 
more  than  willing  to  make  reasonable  accommodation,  and  we  have 
both  demonstrated  that  our  cities  are  doing  that,  and  that  the  peo- 
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pie  in  those  cities  are  not  trying  to  unduly  restrict  accommodations 
for  the  disabled.  They  just  don't  want  their  neighborhoods  too  ter- 
ribly impacted,  and  I  can't  stress  enough  that  you're  talking  about 
for-profit  businesses  that  are  coming  in  and  running  chain  busi- 
nesses, 3  and  4  in  a  line,  or  10  in  a  three  or  four  block  area.  They 
are  eroding  the  very  environment  that  they  are  trying  to  create  to 
put  these  disabled  people  in.  Suddenly,  you  no  longer  have  a  family 
residential  zone. 

So,  if  cities  are  empowered  to  deal  with  this  on  a  sensible  basis 
and  make  sure  that  the  needs  of  all  disabled  populations  are  met 
without  eroding  the  neighborhoods  completely  to  the  point  where 
you  don't  even  have  a  family  neighborhood  anjrmore,  we  can  make 
some  headway.  But  we  need  the  kind  of  language  that  helps  us  do 
that.  Give  the  cities  back  the  power. 

Mr.  Canady.  Mr.  Ishimaru,  what  do  you  say  to  that?  That's  a 
very  compelling  argument.  It  makes  a  lot  of  sense.  Given  the 
framework  of  the  law — and  I  believe  the  Fair  Housing  Act  is  impor- 
tant, and  I  think  the  protections  in  here  for  disabled  people  are  im- 
portant. When  I  was  in  the  State  legislature  in  Florida,  I  supported 
a  State  law  imposing  requirements  on  State  and  local  governments 
to  accommodate  group  homes.  I  think  that  it  is  important  that  we 
do  that,  but,  again,  we've  got  to  use  some  common  sense  in  how 
we  apply  it.  So  how  do  you  respond  to  what  Mayor  Fahey  says? 

Mr.  Ishimaru.  Mr.  Chairman,  I  think  we  have  tried  in  past  years 
and  we'll  continue  to  meet  with  people  to  try  to  give  them  the  guid- 
ance they  need  to  work  this  out.  I  think  our  work  with  the  Con- 
ference of  Mayors  and  the  National  League  of  Cities  is  a  step  in 
the  right  direction.  We  want  to  continue  to  work  with  interested 
persons  so  that  we  don't  reach  the  point  later — I  think  our  dialog 
with  these  groups  has  shown  that  there  is  uncertainty  and  mis- 
understanding out  there,  and  we've  tried  to  clarify  that  and  we'll 
continue  to  do  so  in  the  future. 

Mr.  Canady.  Thank  you  very  much. 

Mr.  Frank. 

Mr.  Frank.  I  apologize;  there  was  an  emergency  I  had  to  deal 
with  on  the  phone. 

On  the  question  of  local  governments  being  willing  to  live  up  to 
their  responsibilities — obviously  that's  what  everyone  would  most 
like  to  see — and  to  leave  them  with  flexibility,  I  would  ask  the 
mayors,  in  particular,  what  you  think  about  the  proposal  that's 
been  made  from  time  to  time  to  say  that  where  local  communities 
are  not  sufficiently  open,  where  they  have  allowed  too  many  bar- 
riers to  lower  income  housing  or  housing  for  people  with  disabil- 
ities, that  the  Federal  Government  should  respond  by  cutting  off 
various  forms  of  assistance — community  development  block  grants 
or  elderly  housing?  Mayor  Fahey,  what  would  you  think  of  that? 

Ms.  Fahey.  I  always  hate  to  comment  on  language  that  I  can't 
really  see  in  writing  and  to  know  what  the  ramifications  are.  But, 
yes,  I  certainly  think  all  cities  need  to  make  reasonable  accommo- 
dation, and  I  think  that  reasonable  accommodation  even  means 
that  these  disabled  groups  in  reasonable  numbers  can  be  in  resi- 
dential neighborhoods. 

Mr.  Frank.  Well,  let  me  read  you  language  from  the  Commis- 
sion: "The  Commission  strongly  recommends  that  the  Congress 
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amend  the  National  Affordable  Housing  Act  of  1990  to  allow  HUD 
to  condition  assistance  to  State  and  local  governments  based  upon 
their  barrier-removal  strategies."  That  doesn't  mean  physical  bar- 
riers; it  means  barriers  to  housing  of  this  sort  as  well  as  lower-in- 
come housing.  Would  you  be  in  favor  of  that  recommendation? 

Ms.  Fahey.  I'd  be  in  favor  of  it.  I  actually  see  a  problem  with 
it,  because  in  a  lot  of  cases  some  cities  don't  have  a  lot  of  depend- 
ency on  that.  We  don't  rely  on  HUD  to  any  great  extent.  It's  the 
independent  groups  that  are  coming  in  and  providing  these,  and  so 
you  really  haven't  put  the  hammer  in  there  that  you  want. 

Mr.  Frank.  So  it's  not  strong  enough. 

Mayor  MuUins. 

Ms.  MULLINS.  First  of  all,  she  is  absolutely  correct.  There  are 
some  municipalities  that 

Mr.  Frank.  Who  would  love  to  say,  "Take  it  away." 

Ms.  MULLINS.  Take  it  away,  because  they  don't  get  it  to  begin 
with.  But,  you  know,  we  talked  about  frivolous  lawsuits  before  and 
during  this  conversation.  What  happened  in  our  case  was  a  frivo- 
lous lawsuit. 

Mr.  Frank.  I  don't  mean  for  you  to  re-do  what  you  said  already. 
What  about  his  recommendation  I  just  read? 

Ms.  MULLINS.  Well,  I  believe  that  there  needs  to  be  a  lawsuit, 
not  a  frivolous  lawsuit,  but  there  needs  to  be  if  there  is  a  munici- 
pality that  is  not  in  compliance  with  the  Fair  Housing  Act,  and  I 
know  that  there  are  model  ordinances  all  over  that  municipalities 
want  to  comply  with,  that  they  do  comply  with.  They  have  model 
ordinances  that  have  some  rules  and  r^^gulations.  They  say 

Mr.  Frank.  Ms.  MuUins,  please.  I  understand  that,  and  I  know 
there  are  a  lot  of  good  people  out  there,  but  the  law  is  for  the  ex- 
ceptions. So,  I  really  would  like  you  to  focus  on  whether  you  would 
support  this  recommendation  that  I  just  read,  that  HUD  condition 
assistance  to  State  and  local  governments  based  on  the  strategies 
to  make  housing  accessible  to  people? 

Ms.  MULLINS.  And  who  is  to  determine? 

Mr.  Frank.  HUD. 

Ms.  MULLINS.  HUD  just  says,  "Well,  you're  not  doing  what  we 
want  you  to  do,  so  we're  just  going  to  take  the  money  away." 

Mr.  Frank.  Right.  HUD  would  have  to  set  forward  regulations. 

Ms.  Mullins.  Well,  to  me  that's  a  frivolous  lawsuit.  To  me  you 
would  have  to 

Mr.  Frank.  Excuse  me,  Ms.  Mullins.  I  understand  the  concept  of 
frivolous  lawsuits,  but  they  basically  take  place  in  court.  Let's  talk 
about  HUD.  I'm  talking  about  a  proposal  which  would  give  HUD 
the  power  to  judge.  HUD  would  have  the  say,  and  then  if  you  dis- 
agreed with  HUD  you  would  have  to  sue  them. 

Ms.  Mullins.  No,  I  think  that's  wrong  for  HUD  just  to  decide. 
I  think  there  needs  to  be  a  court  case  that  says  there  is  a  violation. 

Mr.  Frank.  All  right,  let  me  ask  Mr.  Bumey.  What  do  you  think? 

Mr.  Burney.  I  think  what  you  heard,  or  will  hear,  is  that  there 
is  a  crisis  in  confidence  in  the  way  that  DOJ  and  HUD  are  enforc- 
ing this  law,  so  I  say  to  you,  in  terms  of  your  proposal,  that  let  the 
court  be  the  arbiter. 

Mr.  Frank.  You  would  not  allow  HUD  to  do  it? 
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Mr.  BuRNEY.  That's  a  remedy  that  HUD  seeks  as  part  of  the 
housing  violation. 

Mr.  Frank.  But  not  allow  HUD  to  cut  it  off  on  its  own? 

Ms.  MULLINS.  No. 

Mr.  BuRNEY.  No. 

Mr.  Frank.  Mayor  Fahey,  what  would  you  say  to  that? 

Ms.  Fahey.  I  tend  to  agree  with  that. 

Mr.  Frank.  All  right.  Well,  I've  got  to  say  that  I'm  disappointed 
to  know  that  Jack  Kemp  and  I  have  been  out-voted  again,  because 
I  was  just  reading  to  you  from  Jack  Kemp  report  from — when  was 
this  issued?  This  is  a  report  to  President  Bush  and  Secretary  Kemp 
by  the  Advisory  Commission  on  Regulatory  Barriers  to  Affordable 
Housing,  Washington,  1991,  and  Secretary  Kemp  endorsed  this  re- 
port. I  read  you  one  of  the  key  recommendations,  I  thought,  I  was 
with  him  on  it.  To  be  honest,  me  and  Kemp  were  kind  of  alone  on 
this,  and  if  you  three  mayors  had  been  voting,  we  wouldn't  have 
had  that  many  more  votes  against  us.  But  I  did  want  people  who 
want  to  keep  up  with  Jack  Kemp  to  know  that  Mr.  Kemp  thinks 
it  shouldn't  require  a  prior  judicial  determination;  HUD  ought  to 
be  able  to  cut  it  off,  and  I  guess  Jack's  got  a  little  work  to  do  here 
to  try  and  bring  some  people  around  on  this. 

I  have  no  further  questions,  Mr.  Chairman.  I'm  out  of  Kemp 
analogies.  [Laughter.] 

Mr.  Canady.  Thank  you,  Mr.  Frank,  and  again,  I  want  to  thank 
all  the  members  of  this  panel  and  all  of  the  other  witnesses  who've 
testified  today,  particularly  Representative  Bilbray  for  his  leader- 
ship on  this  issue,  and  Mr.  Kemp. 

Mr.  Frank.  I  would  just  ask  unanimous  consent  to  insert  into 
the  record  the  letters  from  Mr.  Kemp  and  the  executive  summary 
of  his  report.  I  wouldn't  want  to  be  accused  of  misstating  Secretary 
Kemp's  positions  on  this  issue. 

Mr.  Canady.  Without  objection,  that  will  be  done. 

[The  information  follows:] 
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U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

THE  SECRETARY 

WASHINGTON.  D  C  20410 


Julys.  1991 

The  President 
The  White  House 
Washington.  DC  20500 

Dear  Mr.  President: 

When  \ou  announced  your  HOPE  initiative  in  November  19K9.  you  asked  me  lo  appoint  a  blue-nbh<-)n  cominission 
to  study  government  regulations  that  drive  up  housing  costs  lor  Amencan  families. 

.Acting  on  your  request.  1  created  an  Advisory  Commission  on  Regulatory  Bamcrs  to  Alfordable  Housing, 
composed  ol  22  leading  .Amencans.  t'rom  all  parts  of  the  country  and  man\  different  backgrounds.  L'ndcr  the 
leadership  of  former  Governor  Thoma.s  H.  Kean  of  New  Jersey  as  Chairman,  and  lomier  Representative 
Thomas  L.  Ashley  of  Ohio  as  Vice  Chairman,  the  Commission  has  worked  diligently  over  man>  numihs  to  examine 
the  effects  of  rules,  regulations,  and  red  tape  at  all  levels  of  government  on  the  cost  of  housing  in  our  Nation. 

The  Commission's  disturbing  conclusion  is  that  exclusionary,  discriminatory .  and  unnecessarv  regulations 
constitute  formidable  barriers  to  affordable  housing,  raising  costs  by  20  to  .^.>  percent  in  some  ciimmuniiics.  .\s  a 
result,  many  lower-income  young  families  cannot  tlnd  housing  near  their  places  of  work,  and  elderh  couples  cannot 
afford  to  live  close  to  their  children. 

TTie  Commission's  report  is  a  call  lo  action — action  by  Federal  agencies.  Stale  and  lival  governments,  and  private 
citizens  that  will  enable  builders,  nonprofit  groups,  and  others  to  create  affordable  housing.  I  pledge  that  ihc 
Department  of  Housing  and  L'rban  Development  w  ill  do  its  part  to  reduce  a-gulations  and  expand  housing 
opportunity  for  Amencan  families. 

It  is  my  privilege  and  honor  to  transmit  to  \ou.  Mr.  Presideni.  the  Report  of  this  Commission,  eniiilcil  "\ii/  ///  \t\ 
Back  YdiJ":  Hfinovi/n;  Bwihts  lo  AtlonUihlc  Himsin\:. 


RespectfulK. 


Jack  Kemp 


/cC^ — 
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Advisory  Commission  on 
Regulatory  Barriers  to  Affordable  Housing 


U.S.  Department  of  Housing  and  Urban  Development 


Julys.  1991 

Honorable  Jack  Kemp 

Secretary  of  Housing  and  Urban  Development 

U.S  Department  of  Housing  and  Urban  Development 

Washington,  DC  20410 

Dear  Mr.  Secretars" 

The  American  Dream  for  ever.'  famil\  has  at  its  core  a  comfortable  home  in  a  safe  neighborhood,  a  home  a\  ailablc 
to  buy  or  rent  at  a  cost  within  the  family  budget,  a  home  reasonabl\  close  to  the  wage  earners  place  of  work. 
Unfortunately,  too  many  American  families  toda>'  cannot  fulfill  their  version  of  that  dream  because  the\  cannot  liiul 
affordable  housing. 

The  cost  of  housing  is  being  driven  up  by  an  increasingly  expensive  and  time-consuming  permit-approval  privcss. 
by  exclusionary  zoning,  and  by  well-intentioned  laws  aimed  at  protecting  the  environment  and  other  features  of 
modem-day  life.  The  result  is  that  fewer  and  fewer  young  families  can  afford  to  bu\  or  rent  the  home  they  want. 

These  were  among  the  concerns.  .Mr.  Secretary',  that  you  expressed  when  you  established  the  Advisorv-  Commission 
on  Regulatory-  Barriers  to  Affordable  Housing.  In  your  Chaner.  you  asked  this  group  of  distinguished  ;uid 
experienced  Americans  to  explore  the  effect  of  the  maze  of  Federal.  State,  and  local  la\K  s.  regulations,  ordinances, 
codes,  and  innumerable  other  measures  that  act  as  barriers  to  the  development  of  affordable  housing  in  appropriate 
places.  You  asked  the  Commission  to  catalogue  the  barriers,  identify  the  sources  of  those  bamers.  and  propose 
solutions  that  would  help  millions  of  American  families  to  achieve  their  dream. 

Pursuant  to  your  charge,  the  Commission  has  prepared  a  comprehensive  Report  that  identifies  regulator)-  barriers  i(> 
affordable  housing  and.  just  as  important,  proposes  action  to  Umer  those  barriers.  Throughout  the  Reptm.  the 
Commission  expresses  its  belief  that  change  is  essential  if  the  Nation  is  to  meet  its  goals  of  a  decent  home  and 
suitable  living  environment  for  everv  .American  family. 

In  closing,  we  wish  to  extend  our  deep  gratitude  to  members  of  the  Commission,  who  gave  of  their  time  and  talcni 
to  fashion  this  Report.  On  their  behalf,  we  have  the  honor  to  transmit  to  you.  Mr.  Secretary .  pursuant  to  Section  1 2 
of  the  Charter.  "Not  In  M\  Back  Yard"  Rcminiiii;  Bunicis  to  Affordahlc  Hcusiiii;.  the  Report  of  the  .Ad\  isor\ 
Commission  on  Resulaton  Bamers  to  Affordable  Housinc. 


Respectfully. 


^^l 


Thomas  Ludlow  Ashlcv.  Vice  Chaim 
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Executive  Summary 


Millions  of  Americans  are  being  priced  out 
of  buying  or  renting  the  kind  of  housing 
they  otherwise  could  afford  were  it  not  for 
a  web  of  government  regulations.  For 
them,  America — the  land  of  opportunity — has  be- 
come the  land  of  a  frustrating  and  often  unrewarded 
search  for  an  affordable  home: 

■  Middle-income  workers,  such  as  police 
officers,  firefighters,  teachers,  and  other  vital 
workers,  often  live  many  miles  from  the 
communities  they  serve,  because  they  cannot 
find  affordable  housing  there. 

■  Workers  who  are  forced  to  live  far  from  their 
jobs  commute  long  distances  by  car.  which 
clogs  roads  and  highways,  contributes  to  air 
(}ollution.  and  results  in  significant  losses  in 
productivity. 

■  Low-income  and  minority  persons  have  an 
esp)ecialiy  hard  time  finding  suitable  housing. 

■  Elderly  people  cannot  find  small  apartments  to 
live  near  their  children:  young  married  couples 
cannot  find  housing  in  the  community  where 
they  grew  up. 

These  people  are  caught  in  the  affordability  squeeze. 
Contributing  to  that  squeeze  is  a  maze  of  Federal. 
Stale,  and  local  codes,  processes,  and  controls.  These 
are  the  regulatory  barriers  that — often  but  not  always 
intending  to  do  so — delay  and  drive  up  the  cost  of 
new  construction  and  rehabilitation.  These  regulatory 
barriers  may  even  prohibii  outright  such  seemingly 
innocuous  matters  as  a  household  convening  spare 
rooms  into  an  accessory  apartment. 

Government  action  is  essential  lo  any  strategy  to 
assist  low-  and  moderate-income  families  in  meeting 
their  housing  need^.  But  government  action  is  also  a 
major  contributing  factor  in  denying  housing  oppor- 
tunities, raising  costs,  and  restricting  supply.  Exclu- 


sionary, discriminatory,  and  unnecessary  government 
regulations  at  all  levels  substantially  restrict  the 
ability  of  the  private  housing  market  to  meet  the 
demand  for  affordable  housing,  and  also  limit  the 
efficacy  of  government  housing  assistance  and  sub- 
sidy programs. 

In  community  after  community  across  the  country, 
local  governments  employ  zoning  and  subdivision 
ordinances,  building  codes,  and  permitting  proce- 
dures to  prevent  development  of  affordable  housing. 
"Not  In  My  Back  Yard'— the  NIMBY  syndrome- 
has  become  the  rallying  cry  for  current  residents  of 
these  communities.  They  fear  that  affordable  housing 
will  result  in  lower  land  values,  more  congested 
streets,  and  a  rising  need  for  new  infrastructure  such 
as  schools. 

What  does  it  mean  if  there  is  not  enough  "affordable 
housing"?  Most  urgently,  it  means  that  a  low-  or 
moderate-income  family  cannot  afford  to  rem  or  buy 
a  decent-quality  dwelling  without  spending  more 
than  30  percent  of  its  income  on  shelter,  so  much  that 
it  cannot  afford  other  necessities  of  life.'  With  re- 
sf)ect  to  renters,  the  Commission  is  particularly 
concerned  about  those  with  incomes  below  50  per- 
cent of  the  area  niedian  income.  In  other  cases,  it  also 
means  that  a  moderate-income  family  cannot  afford 
to  buy  a  modest  home  of  its  own  because  it  cannot 
come  up  with  the  downpayment,  or  make  monthly 
mortgage  payments,  without  spending  more  than  .^0 
percent  of  its  income  on  housing. 

Conccm  about  the  effects  of  regulation  on  housing 
affordability  is  not  new.  Other  connnissions  over  the 
past  two  decades  have  examined  the  causes,  framed 


'  For  purposes  o(  ihis  Report,  the  Commission  believes  Ihal  3 
housing  atiordahilily  problem  exists  when  a  household  eammi! 
1(H)  pcrceni  or  less  ol  area  median  income  tannol  aflord  lo  rem 
or  buy  sale  and  sanitary  housing  in  the  market  without  speiidiiig 
more  than  M>  percent  ol  its  income. 
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the  issues,  and  recommended  solutions  conceming 
the  impact  of  regulation  on  housing  prices.  The  fact 
that  the  problem  remains  today  should  not  deter 
continued  efforts  to  resolve  it.  This  Commission  has 
therefore  considered  both  what  should  be  done  and 
how  to  make  sure  that  it  is  done. 

Many  forces  in  addition  to  regulatory  barriers  affect 
the  problem  of  affordability  of  housing.  Certainly 
some  aspects  of  both  the  housing  flnance  system  and 
the  tax  structure  seem  to  inhibit  the  availability  of 
affordable  housing.  For  very  low-income  house- 
holds, the  root  problem  is  poverty.  But  even  for  verj' 
low-income  households,  regulatory  barriers  make 
matters  worse. 

Those  other  forces  are  beyond  the  purview  of  this 
Commission's  study.  What  is  within  its  purview  is 
the  effect  of  regulatory  barriers  on  the  cost  of  hous- 
ing, and  that  is  substantial.  The  Commission  has 
seen  evidence  that  an  increase  of  20  to  35  percent  in 
housing  prices  attributable  to  excessive  regulation  is 
not  uncommon  in  the  areas  of  the  country  that  are 
most  severely  affected. 


The  Basic  Problem 

Whether  the  search  for  housing  takes  place  in  rap- 
idly growing  suburban  areas  or  older  central  cities, 
the  basic  problem  is  the  same:  because  of  excessive 
and  unnecessary  govenmient  regulation,  housing 
costs  are  too  often  higher  than  they  should  and  could 
be.  Yet  the  specific  government  regulations  that  add 
to  costs  in  suburban  and  high-growth  areas  tend  to 
differ  from  those  adding  to  costs  in  central  cities. 

Regulatory  Barriers  in  the 
Suburbs 

In  the  Nation's  suburbs,  the  landscape  of  the 
affordability  problem  reveals  a  variety  of  topical 
features.  Exclusionary  zoning,  reflecting  the  perva- 
sive NIMBY  syndrome,  is  one  of  the  most  promi- 


nent. Some  suburban  areas,  intent  on  preserx'ins 
their  aesthetic  and  socioeconomic  exclusivity,  erect 
impediments  such  as  zoning  for  ver>'  largo  lots  to 
discourage  all  but  the  few  privileged  households 
who  can  afford  them.  Some  exclude,  or  minimally 
provide  for,  multifamily  housing,  commonly  ac- 
knowledged to  be  the  most  affordable  form  of 
housing. 

In  theory  a  way  of  separating  'incompatible"  land 
uses  to  protect  health  and  safety,  zoning  has  become 
a  device  for  screening  new  development  to  ensure 
that  it  does  not  depress  community  property  values. 
As  a  result,  some  suburban  communities,  consisting 
mainly  of  single-family  homes  on  lots  of  one  acre  or 
more,  end  up  as  homogeneous  enclaves  where 
households  such  as  schoolteachers,  rirenghiers. 
young  families,  and  the  elderly  on  Fixed  incomes  are 
all  regulated  out. 

Suburban  gatekeepers  also  invoke  gold-plated  subdi- 
vision controls  to  make  sure  that  the  physical  and 
design  characteristics  of  their  communities  meet 
very  demanding  standards.  Many  of  these  communi- 
ties are  requiring  that  developers  provide  offsite 
amenities  such  as  parks,  libraries,  or  recreational 
facilities  that  can  add  substantially  to  the  housing 
costs  of  new  homebuyers. 
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Root  Causes  and  New 
Directions 

There  can  be  little  disagreement  that  government 
land-use  and  development  regulations  are  often 
barriers  to  affordable  housing.  Why  is  this  so,  and 
what  should  be  done  about  it? 


Root  Causes 

Part  of  the  problem  involves  a  classic  conflict  among 
competing  public  policy  objectives.  Numerous 
Federal,  State,  and  local  regulations  that  are  intended 
to  achieve  specific,  admirable  goals  turn  6ut  to  have 
negative  consequences  for  affordable  housing.  The 
impact  on  housing  costs  may  not  have  been  consid- 
ered when  the  regulations  were  promulgated. 

Another  major  pan  of  the  problem  is  the  fragmented 
structure  of  government  land-use  and  development 
regulation.  Not  only  do  many  local  jurisdictions 
control  land  uses  and  development  within  each 
metropolitan  area,  but  multiple  levels  of  govern- 
ment, and  a  multiplicity  of  agencies  at  each  level, 
also  have  responsibility  for  one  aspect  or  another  of 
this  process.  Duplication,  uneven  standards,  and 
other  cost-producing  consequences  result  from  this 


regulatory  system.  Hence,  the  cuniuLitive  inipaci 
goes  well  beyond  the  intent  of  sound  and  reasonable 
government  oversight  responsibilities. 

Perhaps  the  most  potent  and.  to  date,  intractable 
cause  of  regulatory  barriers  to  affordable  housing  is 
NIMBY  sentiment  at  the  individual,  neighborhoixl. 
and  community  levels.  Residents  who  .say  "Not  In 
My  Back  Yard"  may  be  expressing  opposition  to 
specific  types  of  housing,  to  changes  in  the  character 
of  the  community,  to  certain  levels  of  growth,  to  any 
and  all  development,  or  to  economic,  racial,  or 
ethnic  heterogeneity.  In  any  case,  the  intention  is  to 
exclude,  resist  change,  or  inhibit  growth. 

The  personal  basis  of  NIMBY  involves  fear  of 
change  in  either  the  physical  environment  or  compo- 
sition of  a  community.  It  can  variously  reflect  con- 
cern about  property  values.  .ser\  ice  levels,  fiscal 
impacts,  community  ambience,  the  environment,  or 
public  health  and  safety.  Its  more  perverse  manifes- 
tations reflect  racial  or  ethnic  prejudice  masquerad- 
ing under  the  guise  of  these  other  concerns. 

NIMBY  sentiment — frequently  widespread  and 
deeply  ingrained — is  so  powertui  because  it  is  easily 
translatable  into  government  action,  given  the  exist- 
ing system  for  regulating  land  use  and  development. 
Current  residents  and  organized  neichborho<Kl 
groups  can  exert  great  influence  over  local  electoral 
and  land-development  processes,  to  the  exclusion  ol 
nonresidents,  prospective  residents,  or.  lor  that 
matter,  all  outsiders.  Restrictions  on  affordable 
housing  are  the  result. 

New  Directions 

The  root  causes  of  regulatory  barriers  to  affordable 
housing  have  been  in  place  for  many  years,  and  the 
evidence  is  overwhelming  that  these  barriers  arc 
unlikely  to  disappear,  absent  significant  incentives 
and  effort.  All  levels  of  government  need  to  work  at 
removing  barriers  in  conjunction  with  private 
interests. 

Certainly,  the  Federal  Govcmmeni  needs  first  to  put 
its  own  house  in  order.  It  should  remove  or  reform 
exi.sting  Federal  rules  and  regulations  that  have  an 
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adverse  effect  on  housing  affordability,  and  initiate 
procedures  to  minimize  adverse  effects  in  future 
regulations.  Simply  stated.  Federal  agencies  promul- 
gating major  rules  must  account  for  the  impacts  of 
those  rules  on  affordable  housing. 

Because  States  delegate  authority  to  local  govern- 
ments to  regulate  land  use  and  development.  States 
should  take  the  lead  in  removing  regulatory  barriers 
to  affordable  housing.  What  each  State  should  do 
depends  upon  its  own  circumstances  and  situation, 
but  there  is  no  question  that  State  leadership  is  the 
only  path  likely  to  bring  about  desired  change. 

A  few  States  have  been  substantially  involved  in 
attempting  to  promote  affordable  housing  through 
the  removal  of  regulatory  barriers.  Their  efforts 
include  recognizing  affordable  housing  as  a  formal 
State  goal,  cre^ing  procedures  for  reconciling  local 
regulations  witnState  goals,  eliminating  redundant 
regulations,  developing  procedures  for  resolving 
development  disputes,  setting  statewide  standards  in 
support  of  affordable  housing,  eliminating  discrimi- 
nation against  certain  types  of  affordable  housing, 
and  providing  State  financial  incentives  for  afford- 
able housing  and  local  regulator)'  reform.  Clearly, 
however,  more  effort  on  the  part  of  more  Slates  is 
called  for. 

Despite  the  appropnateness  and  desirability  of  State 
action.  States  are  unlikely  to  play  a  strong  role  in  the 
absence  of  Federal  incentives  to  do  so.  Therefore, 
the  Federal  Government  must  take  appropriate 
actions  to  engage  the  States.  Such  actions  include 
conditioning  Federal  housing  assistance  on  the 
establishment  of  State  and  local  barrier-removal 


It  is  quite  consistent  with  our  l^ecleral 
systenT-l.that  State''gbvemments  be 
quite  intrusiv^in'fjreVenfi^^^ 
behavioi'  by  local  governments. 

Robert  C.  Ellickson 

Walter  E.  Meyer  Professor  of 
Property  and  Urban  Law 
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strategies,  relaxing  Federal  requirements  in  response 
to  reform  efforts,  and  providing  planning  grants  to 
assist  in  barrier  removal. 

Finally,  concerted  educational  and  group  actions  are 
needed  at  the  local  level  to  expose  the  negative 
consequences  of  certain  government  regulations, 
build  coalitions  for  pursuing  regulatory  refomi,  and 
stimulate  local  barrier-removal  effons.  Such  actions 
are  intended  to  complement  and  reinforce  proposed 
State  and  Federal  actions.  In  this  way.  affordable 
housing  can  become  a  reality  for  those  deprived  of  it 
by  government  regulation. 


Commission 
Recommendations 

The  Commission  has  sought  to  identify  the  funda- 
mental institutional,  political,  and  structural  reasons 
why  regulatory  barriers  are  so  pervasive  and  .so 
resistent  to  reform.  Based  on  this  analysis,  the  Com- 
mission proposes  3 1  recommendations  for  Federal. 
State,  and  local  government  and  private  action.  They 
arc  intended  to  be  complementary  and  should  be 
viewed  as  important  elements  of  a  total  package  of 
actions  necessar>'  for  broad-based  and  effective 
regulatory  refomi.  If  implemented,  these  recommen- 
dations will  provide  the  legislative  and  administra- 
tive tools  for  a  comprehensive  program  directed  al 
reducing  regulatory  impediments  to  affordable 
housing. 

The  Federal  Role:  Stimulating 
Regulatory  Reform 

The  Commission  envisions  the  Federal  Govemmcnt 
as  a  vehicle  for  stimulating  Stale  (as  well  as  local) 
regulatory  reform  efforts.  The  Federal  Govcrnmcnl 
nnisi  also  set  an  example  in  ivgulalory  rclonii  by 
reviewing  its  own  regulatory  system  to  remove  or 
reform  those  regulations  that  have  an  adverse  effect 
upon  housing  affordabiliiy. 
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Recommendation  6-5 


State  Barrier-Removal  Planning  Grants 

The  Commission  recommends  that  the  Congress 
enact  legislation  to  provide  States  with  funding 
assistance  on  a  cost-sharing  basis  for  3  to  5  years 
to  plan  and  initiate  comprehensive  programs  of 
barrier  removal  and  reform  at  both  the  State  and 
local  levels. 


Affordable  Housing  as  a  Major 
Federal  Concern 

As  the  level  of  government  least  affected  by  NIMBY 
pressures,  the  Federal  Government  can  demonstrate 
to  State  and  local  governments  how  to  establish  an 
effective  balance  between  protecting  other  societal 
goals  and  achieving  housing  affordability.  To  avoid 
future  regulations  that  restrict  affordability,  the 
Commission  proposes  that  every  Federal  agency 
should  prepare  a  Housing  Impact  Analysis  before 
proposing  any  major  new  rule  or  regulation.  The 
Analysis  would  examine  the  projected  impact  of  the 
proposed  rule  on  affordability  and  any  actions  that 
can  be  taken  to  prevent  negative  impacts. 

The  Commission  proposes  other  actions  with  respect 
ID  paperwork  reduction,  the  Davis-Bacon  Act.  and 
central  city  investment.  With  respect  to  the  last 
issue,  the  Federal  Government  should  remove  all 
regulatory  barriers  imposed  by  racial  discrimination 
and  past  restrictive  lending  practices.  It  has  at  its 
eiisposal  powerful  authorities — the  Financial  Institu- 
uons  Reform.  Recovery,  and  Enforcement  Act 
iFlRREA).  the  Community  Reinvestment  Act 
(CRA).  and  the  Fair  Housing  Act — that  should  be 
used  to  ensure  affordable  housing  opponuniiies  in 
the  inner  city. 

Fin;i!ly,  the  Commission  notes  that  Federal  environ- 
mental regulations  that  fail  effectively  to  balance 
environmental  protection  with  other  social  goals 
have  a  direct  impact  upon  the  affordability  of  hous- 
ing. To  avoid  such  situations,  the  Commission 
recommends  comprehensive  retomi  of  both  national 
wetlands  policy  and  the  Endangered  Species  Act  to 
ensure  proper  consideration  of  housing  affordability 


in  the  development  and  implementation  of  environ- 
mental protection  policy. 


Recommendation  6-6 


Housing  Impact  Analysis 

The  Commission  strongly  recommends  that  a 
Housing  Impact  .'\nalysis  be  required  of  every 
Federal  agency  before  it  promulgates  any  major 
rule  or  rule  revision.  As  an  initial  step,  proce- 
dures for  the  Analysis  should  be  implemented 
administratively.  The  Commission  also  recom- 
mends that  the  Congress  enact  specific  legislation 
mandating  such  Analysis  as  part  of  the 
rulemaking  process. 


Recommendation  6-7 


Removal  of  Barriers  to  Central  City  investment 

The  Commission  recommends  that  HUD  and  the 
Federal  Tinancial  regulatory  agencies  develop  the 
means  to  ensure  reinvestment  in  older  urban 
communities,  and  protect  these  communities  from 
racial  discrimination  in  lending  and  disinvest- 
ment. The  regulatory  agencies  should  take 
measures  to  make  conventional  mortgages  as 
available  as  those  insured  by  the  Federal  Housing 
Administration  (FHA).  More  specirically: 
(1)  secondary  market  policy  must  include  a  firm, 
unequivocal  commitment  to  end  all  forms  of 
discrimination;  (2)  HLD,  as  the  regulator  for  the 
Federal  National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  should  maintain  and 
enforce  at  least  its  current  low-  and  moderate- 
income  and  central  city  requirements  for  F"annie 
Mae,  and  extend  them  to  Freddie  Mac,  and 
should  monitor  these  agencies'  compliance  with 
statutory  goals  for  investment  in  central  cities; 
(3)  Fannie  Mac  and  Freddie  Mac  should  monitor 
and  work  to  ensure  the  availability  of  private 
mortgage  insurance  on  low-downpayment  loans 
of  less  than  $100,000;  (4)  secondary  markets 
should  expand  into  new  kinds  of  products  thai 
serve  the  affordable  housing  market  and  convert 
affordable  housing  demonstrations,  as  they  prove 
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viable,  to  ongoing  programs;  (5)  the  Federal 
financial  regulatory  agencies  should  vigorously 
enforce  the  Community  Reinvestment  Act  and 
the  Home  Mortgage  Disclosure  Act;  and,  (6) 
HUD  and  the  regulatory  agencies  should  ensure 
that  they  are  enforcing  both  the  letter  and  the 
spirit  of  current  anti-discrimination  laws,  includ- 
ing the  Fair  Housing  Amendments  Act  of  1988. 


Rocommondation  b-8 


Amend  the  Paperwork  Reduction  Act 

The  Commission  recommends  that  the  Congress 
amend  the  Paperwork  Reduction  Act  to  clarify 
that  it  applies  to  all  Federal  paperwork  require- 
ments, regardless  of  whether  or  not  these  require- 
ments involve  the  submission  of  paper  to  a 
government  agency. 


Ri'commendalion  (j-y 


Amend  the  Davis-Bacon  Act 

The  Commission  recommends  that  the  Congress 
amend  the  Davis-Bacon  Act  to:  (1)  raise  the 
threshold  of  covered  projects  from  the  present 
level  of  $2,000  to  $250,000,  and  (2)  treat  lower 
income  multifamily  housing  as  residential  rather 
than  commercial  property. 


Kccommi'ndation  h-1() 


Reform  Wetlands  Regulations 

The  Commission  recommends  a  comprehensive 
assessment  of  existing  wetlands  legislation  and 
regulations  to  eliminate  excessive  or  unnecessary 
barriers  to  affordable  housing  while  protecting 
essential  wetlands  resources.  More  specifically, 
the  Administration  and  the  Congress  should: 
(1)  develop  a  wetlands  definition,  for  purposes  of 
regulation,  that  protects  critical  environmental 
resources,  streamlines  regulation  of  ecologically 
low-value  wetlands,  and  allows  suitable  develop- 
ment therein  consistent  with  a  goal  of  "no  net 
loss";  (2)  mandate  fair  and  equitable  EPA  guide- 
lines that  clarify  rules  on  the  availability  of 


alternative  sites  and  that  also  allow  for  a  reason- 
able period  of  time  in  which  planning  and  the 
search  for  alternative  sites  can  be  undertaken:  (3) 
adopt  the  use  of  public  and  private  purchase  as 
well  as  incentives  or  compensation  to  maintain 
wetlands  that  are  privately  owned:  (4)  develop  a 
clear  and  explicit  long-range  strategy  defining 
and  implementing  the  "no  net  loss"  policy:  and 
(5)  streamline  and  simplify  Federal  regulatory 
authority  and,  under  appropriate  safeguards, 
delegate  Federal  regulatory  authority  to  those 
States  that  have  comparable  wetlands 
regulations. 


Recommendation  6-11 


Reform  the  Endangered  Species  Act  and 
Regulations 

The  Commission  recommends  a  thorough  review 
of  both  statutory  and  administrative  provisions 
regarding  protection  of  endangered  species  to 
ensure  an  adequate  balance  between  protection 
and  other  essential  social  goals.  Specifically,  the 
Administration  and  the  Congress  should:  (1) 
establish  a  standardized  peer  review  process  for 
the  evaluation  of  data  used  in  determining  which 
species  should  be  placed  on  the  endangered  spe- 
cies list:  (2)  employ  purchase,  as  well  as  regula- 
tion, with  adequate  compensation,  to  protect 
species  habitats;  and  (3)  modify  the  regulations 
governing  the  development  of  Habitat  Conserva- 
tion Plans  (HCPs)  so  as  to  ensure  that  affordable 
housing  and  other  important  siicietal  needs  are 
given  full  weight  in  fashioning  these  agreements 
and  that  a  mechanism  for  the  impartial  arbitra- 
tion of  disagreements  between  affected  parties  is 
included  in  the  HCP  process. 

Working  to  Promote  Affordable 
Housing 

The  Federal  Government  can  undertake  a  number  of 
administrative  and  programmatic  actions  to  stimu- 
late regulatory  barrier  reform.  Most  importantly, 
when  Federal.  State,  and  local  regulations  limit 
fundamental  rights  and  protections,  the  Federal 
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The  Causes  and  Regulatory 
Consequences  of  the  NIMBY 
Syndrome 


Almost  every  witness  who  testified  before 
the  Commission  found  occasion  to  use  the 
increasingly  relevant  acronym  NIMBY — 
Not  In  My  Back  Yard — to  describe  opposi- 
tion by  residents  and  public  officials  alike  to  addi- 
tional or  different  kinds  of  housing  units  in  their 
neighborhoods  and  communities.  These  witnesses 
made  clear  that  NIMBY  opposition  all  too  often 
leads  to  restrictive  and  excessive  government  land- 
use  and  development  regulations  that  add  unneces- 
sarily to  the  cost  of  housing.  Although  costs  vary 
widely,  the  Commission  has  seen  evidence  that 
increases  of  20  to  35  percent  in  housing  prices 
attributable  to  excessive  regulation  are  not  uncom- 
mon in  the  most  severely  affected  areas  of  the 
country. 

The  NIMBY  syndrome  is  often  widespread,  deeply 
ingrained,  easily  translatable  into  political  actions, 
und  intentionally  exclusionary  and  growth  inhibiting. 
NIMBY  sentiment  can  variously  reflect  legitimate 
concerns  about  property'  values,  service  levels, 
community  ambience,  the  environment,  or  public 
health  and  safety.  It  can  also  reflect  racial  or  ethnic 
prejudice  masquerading  under  the  guise  of  these 
legitimate  concerns.  It  can  manifest  itself  as  opposi- 
tion to  specific  types  of  housing,  as  general  opposi- 
tion to  changes  in  the  character  of  the  community,  or 
as  opposition  to  any  and  all  development. 

Personal  sentiments  intertwine  with  local  govern- 
mental and  quasi-governmental  arrangements  for 
regulating  land  development  to  make  the  NIMBY 
syndrome  a  major  influence  on  development  policies 
in  many  communities.  A  long  and  fundamentally 
sensible  tradition  in  the  United  States  holds  that 
reculaiions  affecting  land  use  should  be  promulgated 
■It  the  local  level  because  that  is  where  their  effects 
are  most  directly  felt.  Local  government  regulations 
tor  the  most  part  provide  sound  guidelines  for 
development. 


But  the  zealously  guarded  local  control  of  land  use 
and  development  facilitates  the  translation  of 
NIMBY  sentiment  into  codes  and  ordinances  that 
effectively  burden  development  and  constitute 
barriers  to  affordable  housing.  The  results  are  exces- 
sive growth  controls.  exclusionar>'  zoning  ordi- 
nances, unnecessarily  drawn-out  permit  and 
approval  processes,  and  arbitran.'  restrictions  against 
special  types  of  housing  units  that  combine  to  make 
housing  less  affordable  for  many  households. 
Through  such  regulations,  the  NIMBY  syndrome 
has  become  institutionalized  at  the  local  level. 
Against  the  local  institutionalization  of  the  NIMBY 
syndrome,  there  is  little  counterpoise  from  govern- 
mental instinjtions  that  consider  public  welfare 
within  a  broader  perspective. 

This  is  not  to  say  that  NIMBY  attitudes  form  the 
only  basis  for  government  regulations  that  make 
housing  less  affordable.  Among  other  cau.ses  are: 

■  An  interest  in  reducing  long-term 
infrastructure  maintenance  costs  (by  requiring 
developers  to  make  costly  froni-end 
expenditures); 

■  An  interest  in  protecting  vested  local  interests 
(by  requiring  or  excluding  the  use  of  certain 
building  materials  or  construction  practices): 

H  A  need  to  find  alternatives  to  property  tax  or 
bond  financing  of  infrastructure  (by  using 
various  types  of  fees): 

■  A  lack  of  awareness  by  local  officials  of  state- 
of-tlic-ail  biiilding  methods  or  materials 
(leading  to  unnecessary  or  inappropriate 
building  requirements):  and 

■  The  fact  that  multiple  agencies  and  levels  of 
government  have  similar  regulatory 
responsibilities  (often  resulting  in  redundancy, 
lack  of  coordination,  and  incnnsislencv). 
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with  the  new  home  price  index,  it  then  divergetl  over 
the  next  2  decades,  with  all  regions  increasing  sub- 
stantially in  real  terms.  In  1989,  the  West  had  the 
highest  value  at  72  cents,  and  the  Midwest  the  low- 
est at  52  cents.' 

Rents  rose  in  real  terms  during  the  1980s,  by  9 
percent  nationally,  after  declining  in  the  1970s. 
During  the  1980s,  substantial  regional  and  local 
differences  also  occurred  for  rents  as  well  as  con- 
struction costs.  Generally,  real  rents  rose  most  rap- 
idly on  the  east  and  west  coasts,  both  regions  widely 
regarded  as  having  particularly  serious  regulatory 
barriers.  The  metropolitan  areas  of  Boston.  Los 
Angeles/Long  Beach,  and  San  Francisco/Oakland, 
for  example,  all  experienced  increases  in  real  rents 
of  more  than  20  percent  during  the  1980s,  while 
Chicago,  Minneapolis/Si.Paul,  Miami/Ft.  Lauder- 
dale, and  Detroit  had  increases  of  10  percent  or  less 
(real  rents  in  Miami  actually  decreased).'  Within 
metropolitan  areas,  disparities  are  often  more  ex- 
treme, as  individual  jurisdictions  erect  barriers  to 
rental  housing.  Rental  affordability  has  worsened  in 
ihe  North  Bay  counties  of  the  San  Francisco  area  in 
the  past  4  years,  for  example,  while  it  has  improved 
in  [he  Central  Bay  Area.' 

The  rise  in  housing  costs  has  hurt  lower  income 
renter  families,  particularly  in  the  West.  Between 
1974  and  1989.  the  proponion  of  very  low-income 
renters  with  severe  housing  problems  rose  by  14 
percemage  points  (from  29  to  43  percent)  in  the 
West,  while  it  declined  in  the  other  three  regions. 
During  this  period,  which  coincided  with  the  prolif- 
eration of  regulatory  barriers  to  affordable  housing, 
the  West  changed  from  the  region  with  the  lowest 
proportion  of  families  with  severe  problems  to  one 
^ith  the  highest  proportion.'^ 

Affordability  problems  are  especially  acute  for  poor 
renters  in  Western  metropolitan  areas.  The  most 
recent  data  show  that  more  than  85  percent  of  poor 
renters  pay  more  than  35  percent  of  their  income  for 
rent  in  the  Los  Angeles.  San  Francisco,  and  San 
Diego  areas.  For  Los  Angeles  and  San  Francisco,  the 
proportion  has  been  increasing.  Similar  problems 
exist  in  other  areas,  such  as  Detroit,  however,  thai 


are  not  widely  regarded  as  having  particularly  strin- 
gent regulatory  barriers.' 

Although  regulatory  barriers  and  the  NIMBY  syn- 
drome do  not  account  for  all  differences  in 
affordability.  they  are  certainly  contributing  factors. 
Diverse  housing  prices  and  rental  cost  patterns 
across  the  Nation  reflect,  in  part,  differing  character- 
istics of  communities  with  respect  to  housing  and 
regulatory  barriers  that  limit  its  availability. 


The  Personal  Basis  of 
NIMBY 

The  heart  of  NIMBY  lies  in  fear  of  change  in  either 
the  physical  environment  or  population  composition 
of  a  community.  Concerns  about  upholding  property 
values,  preserving  community  characteristics,  main- 
taining service  levels,  and  reducing  fiscal  impacts 
are  often  involved.  Sometimes  these  expressed 
concerns  are  also  used  as  socially  acceptable  excuses 
for  ethnic  and  racial  prejudices.  Whether  genuine  or 
used  as  excuses  for  other  motives,  such  concems 
often  generate  strict  development  curbs. 

Upholding  Property  Values 

Having  a  substantial  investment  in  their  home, 
many  homeowners  fear  changes  they  perceive  may 
lower  property  values.  In  neighborhoods  of  single- 
family  detached  homes  on  large  lots,  for  example, 
threatening  changes  include  muliifamily  rental 
housing,  attached  single-family  housing,  manufac- 
tured housing,  housing  on  small  lots,  or  accessory 
apartmcnis  developed  from  unused  sp.icc  in  single- 
family  homes.  Concomitantly,  widespread  biases 
arise  against  less  affluent  households,  renters,  mi- 
nonties,  or  simply  those  who  are  "different,"  which 
often  means  those  who  are  identified  as  typical 
inhabitants  of  more  affordable  types  of  housing.  In 
some  cases.  NIMBY  objections  lo  more  affordable 
housing  and  its  typical  inhabitants  stem  from  honest 
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governments'  ability  to  raise  revenue  from  propeny 
caxes.  As  of  1985.  31  States  had  imposed  property 
lax  rate  limits  on  local  governments  and  6  States  had 
adjusted  either  constitutional  or  statutory  limits  on 
the  total  amount  of  revenues  local  governments 
could  collect  annually.  As  a  result,  property  taxes  are 
now  down  from  36  percent  of  total  local  revenues  in 
1972  to  25  percent  throughout  the  1980s. 

In  addition,  some  sources  of  financing,  including 
Environmental  Protection  Agency  (EPA)  grants  for 
sewer  and  water  treatment  facilities,  traditionally 
available  to  local  governments  to  pay  for  necessary 
infrastructure,  are  no  longer  available  or  are  avail- 
able at  reduced  levels.  The  Tax  Reform  Act  of  1986 
has  also  restricted  the  use  of  municipal  bond  pro- 
ceeds for  quasi-public  projects  by  imposing  ceilings 
up  to  allowable  limits. 

The  effect  of  these  changes  in  fiscal  structure  should 
not  be  overstated.  Although  local  governments"  real 
property  tax  revenues  per  capita  declined  as  a  result 
of  the  tax-limitation  movement,  total  local  govern- 
ment revenues  have  increased  significantly.  Real  per 
capita  local  government  revenues  were  23  percent 
hiiiher  in  1988  than  in  1980.  and  29  percent  higher 
m  1988  than  in  1972.  Local  governments  and  local 
residents  have  been  less  willing  to  pay  for  infrastruc- 
ture, but  not  in  general  less  able  to  do  so. 

Preserving  Homogeneity 

Community  residents  who  are  especially  concerned 
about  the  influx  of  members  of  racial  and  ethnic 
minority  groups  sometimes  justify  their  objections 
on  the  basis  of  supposedly  objective  impacts  like 
lowered  property  values  and  increased  service  costs. 
For  example,  they  may  maintain  that  more  afford- 
able multifamily  housing  will  decrease  the  value  of 
single-family  housing  in  its  vicinity.  Such  residents 
are  unwilling  to  admit  to  prejudice  against  minority 
':;roup  members  and  use  the  subterfuge  of  these  other 
-oncems  when  making  their  case.  Racial  and  ethnic 
prejudice  thus  is  often  one  root  of  the  NIMBY 
syndrome,  though  NIMBY  concerns  also  exist 
\^  here  racial  or  ethnic  differences  arc  not  involved. 


Institutional  Aspects  of 
NIMBY 

Personal  concerns  about  property  values,  the  charac- 
teristics of  new  neighbors,  service  levels,  community 
ambience,  the  environment,  or  public  health  and 
safety — the  NIMBY  syndrome — are  transformed 
into  regulatory  barriers  through  the  electoral  process 
and  through  public  forums  where  neighborhood 
groups  exert  their  greatest  influence  over  land- 
development  decisions. 

NIMBY  and  the  Local  Control 
of  Development 

Most  of  the  mechanisms  citizens  use  to  influence 
land  development  are  local,  just  as  most  decisions 
affecting  land  development  and  housing 
affordability  are  local.  Hence,  a  particular  symbiosis 
exists  between  NIMBY  sentiments  and  the  mstiiu- 
lionalization  of  NIMBY.  It  is  at  the  local  level  thai 
officials  responding  to  citizen  concems  enact  growth 
controls  such  as  capping  the  number  of  building 
permits  issued  or  imposing  moratoria  on  sewer 
hookups.  It  is  local  zoning  commission  members 
who.  responding  to  citizen  petitions  for  the  exclusion 
of  certain  kinds  of  housing,  regulate  density  by 
imposing  minimum  lot  sizes  or  zoning  only  for 
single-family  residential  uses.  It  is  local  policy  that 
requires  overly  wide  streets,  excessively  elaborate 
sanitary  systems,  or  large  tracts  of  open  space.  Local 
officials  also  control  the  permit  and  approval  process 
where  they  can  fashion  around  the  development 
process  such  a  tangled  skein  of  red  tape  it  takes 
years  to  unravel.  As  things  stand,  all  of  these  actions 
are  undertaken  by  local  governments  acting  with 
little  direction  from  or  oversight  by  State 
governments. 

Complicated  and  lengthy  pcnnit  and  approval  sys- 
tems do  not  always  evolve  by  design,  but  where 
NIMBY  sentiment  is  strong  and  vocal,  this  system  is 
clearly  a  leverage  point.  For  example,  a  community 
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can  use  the  requirement  for  enviroiunental  impact 
statements,  involving  extensive  surveys  and  studies 
by  a  developer  and  reviews  by  various  agencies,  to 
slow  the  development  process  intentionally. 

Although  good  arguments  support  local  control  over 
land  use  and  development,  the  NIMBY  syndrome 
has  thrived  under  opportunities  that  local  control 
provides.  That  regulations  affecting  development 
tend  to  institutionalize  parochialism,  pitting  commu- 
nity residents  against  nonresidents,  is  not  difTicult  to 
understand,  considering  the  political  geography  of 
development  decisions. 

Although  the  complex  series  of  exchanges  that 
constitute  the  metropolitan  economy  may  be  spread 
out  over  its  entire  area,  the  separate  local  jurisdic- 
tions within  the  area  are  the  source  of  most  regula- 
tions affecting  development.  Most  metropolitan 
areas  consist  of  many  such  local  jurisdictions,  each 
autonomously  making  land-development  decisions 
meant  to  address  the  concerns  of  its  own 
constituents. 

Because  development  regulations  apply  only  within 
jurisdictional  bounds,  ofHcials  tend  strongly  to 
fashion  them  to  reap  the  benefits  of  development 
while  incurring  few  of  its  costs.  Local  officials  have 
powerful  fiscal  incentives  for  externalizing — loading 
onto  somebody  else — the  costs  of  population  mobil- 
ity that  accompanies  regional  economic  activity. 
Thus,  households  coming  into  the  area  in  pursuit  of 
jobs  are  viewed  as  potential  drains  on  a  community's 
tax  base  because  they  consume  in  services  more  than 
they  pay  in  taxes.  By  contrast,  employment  centers 
associated  with  the  jobs  that  attract  these  households 
are  viewed  as  tax  assets  to  be  encouraged.  Unfortu- 
nately, such  decisionmaking  is  particularly  disadvan- 
tageous 10  outsiders  wanting  to  move  into  a 
community.  Because  communities  naturally  prefer 
activities  that  generate  high  tax  revenues,  they  place 
severe  restrictions  on  the  development  of  affordable 
housing,  including  housing  for  those  already  work- 
ing there.  Despite  the  fact  that  the  extension  of 
infrastructure  and  services  ultimately  benefits  the 
entire  economy  of  the  area,  ii  is  new  homebuyers 
who  find  themselves  bearing  the  brunt  of  its  costs- 


through  fees  and  exactions  levied  by  local 
governments. 

The  Influence  of  NIMBY 
Groups 

As  established  residents  of  the  community,  local 
officials  have  an  interest  in  ensuring  that  public 
benefits  of  regulation  coincide  with  those  of  cxistins 
homeowners,  who  vote  and  pay  taxes.  Local  elected 
officials  are  necessarily  sensitive  to  community 
concerns.  In  virtually  every  suburban  community 
there  lies  the  potential  for  citizens  groups  rallying 
behind  candidates  who  run  on  NIMBY  platforms, 
and  many  established  lawmakers  have  found  them- 
selves turned  out  of  office  by  maverick  candidates 
who  do  so.  These  no-growth  candidates  promise  less 
crime,  less  school  overcrowding,  and  less  road 
congestion.  No-growth  platforms  appeal  to  those 
who  want,  beyond  all  else,  to  preserve  the  status 
quo.  Only  at  their  peril  will  politicians  interested  in 
keeping  constituents  happy  discount  neighborhood 
group  concerns  about  preserving  the  character  of  the 
community.  Testimony  before  the  Commission 
suggests  that  the  Not-In-My-Teim-Of -Office — 
NIMTOO — phenomenon  is  an  inevitable  offshoot  of 
strongly  felt  and  persuasively  expressed  NIMBY 
sentiment. 

In  addition  to  lobbying  elected  officials.  NIMBY 
groups  regularly  participate  in  the  regulatory  process 
through  vocal  input  at  public  forums  and  hearings 
dealing  with  land-use  and  development  issues. 
Unlike  the  strict  rules  governing  judicial  proceed- 
ings, many  localities  have  no  specific  rules  regarding 
who  can  testify  at  public  hearings  or  what  rules  of 
evidence  apply.  Participants  often  represent  ad  hoc 
groups  that  coalesce  around  a  particular  develop- 
ment issue.  They  can  be  very  effective  at  packing 
hearing  rooms  and  leaving  the  impression  that  public 
.  opinion  is  strongly  against  whatever  project  they 
oppose. 

Procedural  rules  governing  participation  in  the 
regulatory  process  are  loose  in  many  respects.  Ycl 
fomiidabic  hurdles  discourage  nonresidents'  panici- 
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failing  to  ensure  places  that  provide  affordable 
housing  to  workers,  can  backfire.  Southern  Con- 
necticut, for  example,  is  learning  belatedly  that 
providing  affordable  housing  is  of  paramount  impor- 
tance in  preserving  the  special  economic  advantages 
of  an  area.  Although  the  State  experienced  an  enor- 
mous economic  boom  from  relocation  of  corpora- 
tions out  of  Manhattan  (Stamford  has  become  the 
third-largest  headquaners  city  for  Fortune  500  com- 
panies), some  corporations  in  Connecticut  are  now 
concerned  about  their  ability  to  attract  employees 
because  of  the  prohibitive  housing  prices  in  commu- 
nities that  have  imposed  growth  controls.  Companies 
finding  it  difficult  to  recruit  workers  to  Connecticut 
localities  with  high  housing  costs  are  beginning  to 
think  twice  about  expanding  or  remaining  there. 

The  economy  of  an  entire  area  can  suffer  a  signifi- 
cant downturn  when  several  industries  or  businesses 
come  to  the  common  conclusion  that  an  area  is 
inhospitable  because  affordable  housing  is  not  avail- 
able for  their  workers.  Silicon  Valley  in  California  is 
a  good  example.  Because  growth-control  policies  are 
so  common  there,  firms  have  begun  to  follow  house- 
hold migration  patterns  and  relocate  to  the  Central 
Valley  where  housing  is  more  affordable.  In  a  com- 
parison of  the  ratio  of  housing  units  to  jobs  in  large 
v.entral  cities  and  their  suburbs  in  different  regions  of 
ihe  country,  suburban  San  Jose — located  in  the  hean 
ot  Silicon  Valley — was  the  only  area  having  more 
jobs  than  housing  units,  with  a  ratio  of  0.74  housing 
units  for  every  job.'  Although  the  clustering  of 
electronics  firms  that  made  Silicon  Valley  world- 
famous  preceded  the  current  affordable  housing 
problem,  the  subsequent  slow  -growth  policies  of  its 
^uburban  areas  have  made  it  more  difficult  for  work- 
-Ts  employed  in  these  indusines  to  find  suitable 
housing.  Firms  are  also  leaving  Orange  County  and 
relocating  in  the  more  affordable  Inland  Empire  of 
San  Bernardino  and  Riverside  Counties,  which  has 
become  the  fastest  growing  job  market  in  the  LIniied 
Slates. 

The  strategy  of  tying  growth  to  the  availability  of 
infrastructure  can  backfire.  Florida's  concurrency 
policy,  which  requires  that  supporting  infra.siructurc 
be  already  in  place  or  soon  lo  be  put  in  place  before 


new  development  can  occur,  is  a  good  example  of 
how  such  a  linkage  has  led  to  unintended  conse- 
quences. Although  the  policy  was  adopted  to  prevent 
infrastructure  backlogs  from  developing,  it  has  not 
had  that  effect  because  it  did  not  solve  the  problems 
of  infrastructure  financing.  In  order  for  supponmc 
infrastructure  to  be  in  place  before  new  development 
can  occur,  the  revenues  to  pay  for  it  must  be  avail- 
able and  earmarked  for  that  purpose.  But  such  rev  - 
enues  have  not  been  earmarked.  John  DeGrove.  the 
author  of  the  concurrency  policy,  told  the  Florida 
State  legislature  at  the  time  it  was  debaiuig  the 
policy.  "If  you're  not  w  illing  to  pay  the  bill  for 
concurrency,  don't  do  this."  Tallahassee  is  a  case  in 
point,  bearing  out  DeGrove 's  concern.  Like  most 
other  communities  in  the  State,  it  is  far  behind  in 
expanding  its  road  network  to  meet  the  needs  of  its 
burgeoning  population.  Lacking  the  funding  that 
would  be  required  to  expand  its  road  system,  the  city 
appears  to  have  little  choice  under  Florida's 
concurrency  policy  but  to  impose  moraionums  on 
development,  thereby  endangering  its  economic 
boom.'' 


Restrictive  and 
Exclusionary  Zoning 

Local  zoning  ordinances  that  prescribe  land  uses, 
densities,  and  building  heights  arc  the  most  powerful 
and  pervasive  tools  by  which  localities  regulaie 
development.  When  used  in  an  exclusionary  manner, 
they  have  a  notable  impact  on  residential  land  costs, 
especially  in  preferred  suburban  locations.  Recent 
studies  of  the  cost  impacts  of  zoning  patterns  in 
suburban  Washington.  D.C..  counties,  lor  example, 
show  that  reslriciive  ordinances  add  about  10  per- 
cent 10  ilie  price  of  a  home  bcyoiul  what  is  necessary 
to  ensure  health,  safely,  and  welfare."  This  sur- 
charge is  notable  because  it  refiects  the  price  effect 
of  restrictive  zoning  exclusive  of  all  other  cosily 
regulatory  barriers,  which  combine  to  drive  up 
suburban  housing  prices  even  further. 
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The  Rationale  for  Zoning 

Zoning  is  intended  to  ensure  that  contiguous  land 
uses  are  compatible  by  requiring  that  they  conform 
to  a  preconceived  master  plan  or  set  of  public  pur- 
poses. Before  zoning,  the  only  way  to  ameliorate 
adverse  impacts  from  abutting  but  incompatible  land 
uses  was  to  file  an  injury  claim  after  the  fact.  By 
contrast,  the  central  idea  of  zoning  is  the  separation 
of  incompatible  land  uses  before  they  occur,  in  order 
to  avoid  haphazard  land-development  patterns  and 
the  negative  externalities  they  can  create.  For  ex- 
ample, zoning  ordinances  attempt  as  a  rule  to  con- 
tain the  spillover  effects — noise,  congestion, 
unhealthy  emissions — of  commercial  and  industrial 
land  uses  by  segregating  them  from  residential  uses. 

In  actual  practice,  the  separation  of  districts  and  land 
uses  resulting  from  the  zoning  process  has  not  al- 
ways been  guided  solely  by  the  compelling  consider- 
ations of  health  or  safety.  No  universal  standard  is 
accepted  by  all  jurisdictions  for  determining  whether 
particular  land  uses  are  incompatible.  In  this  situa- 
tion, exclusionary  criteria  based  on  community 
sentiments  sometimes  prevail.  In  some  places, 
single-family  homes  are  chosen  as  the  standard  for 
preserving  neighborhood  homogeneity,  and  desires 
for  such  intangibles  as  community  ambiance  influ- 
ence the  zoning  process.  The  more  affordable  hous- 
ing types,  including  multifamily  housing, 
manufactured  housing,  accessory  apartments,  and 
single-room-occupancy  dwellings,  are  often  cited  as 
incompatible  uses. 

To  some  extent,  the  bias  against  more  affordable 
kinds  of  dwelling  units  was  already  apparent  in  the 
1926  Euclid  v.  Anihicr  case,  in  which  the  U.S.  Su- 
preme Court  established  zoning  as  an  appropriate 
use  of  the  police  powers  that  States  could  delegate  to 
cities.  Although  such  delegation  was  supposed  to 
promote  the  general  welfare,  zoning  advocates  who 
argued  before  the  Supreme  Court  made  no  attempt  to 
conceal  their  distaste  for  multifamily  housing.  In 
ju.stifying  the  exclusion  of  apartments  from  areas 
where  single-family  housing  dominated,  the  Court  in 
Euclid  likened  their  proximity  to  "a  pig  in  the  parlor 
instead  of  the  barnyard.""  One  amicus  curiae  brief 
equated  the  promotion  of  public  welfare  with  the 


enhancement  of  communiiv  propeny  values.  Multi- 
family  housing  was  simply  assumed  to  have  a  nega- 
tive effect  on  single-family  propert\-  values.  EiuliJ 
still  stands  as  the  law  today,  greatly  reinforcing 
NIMBY  opposition  to  more  affordable  forms  of 
housing. 

Problems  With  Zoning 

Many  communities  have  used  their  zoning  powers  lo 
provide  suitable  land  parcels  for  more  affordable 
housing,  including  multifamily  housing.  Unfortu- 
nately, in  others  zoning  restrictions  are  driving  up 
the  cost  of  housing  and  making  it  less  affordable, 
without  serving  any  public  purjxisc.  Zoning  has 
evolved  as  a  purely  local  government  function, 
reflecting  the  values  and  attitudes  of  established 
residents  of  the  community.  In  drawing  up  compre- 
hensive plans  and  making  land-use  decisions,  local 
agencies  and  boards  have  assumed  that  they  need 
look  only  within  their  own  borders  and  meet  the 
needs  and  serv'e  the  desires  of  the  people  already 
living  there.  This  view  ignores  the  fact  that  many 
critical  activities,  including  employment  and  trans- 
portation, take  place  at  a  metropolitan  level,  and  that 
intra-metropolitan  population  mobility  is  continuous. 
In  States  where  localities  have  home  rule  powers, 
local  control  over  the  process  is  all  the  more  en- 
trenched. State  legislators  who  come  from  .such 
localities  seldom  seem  inclined  to  support  legislation 
that  would  alter  local  control  over  land  use.  Follow- 
ing the  £i/rM  decision,  the  States  exercised  their 
authority  to  set  up  the  groundrulcs  for  local  zoning 
and.  with  only  a  few  exceptions,  have  done  little  to 
alter  the  rules  since  then. 

The  values  and  nonns  regarding  community  charac- 
ter represented  by  zoning  boards  may  not  be  shared 
by  all  those  affected  by  their  decisions.  Board  mem- 
bership generally  consists  of  local  residents  who 
have  a  stake  in  enhancing  property  values  and  pre- 
serving the  ambience  of  their  community.  Their 
actions,  therefore,  tend  to  exclude  housing  types  and 
households  considered  less  desirable.  Not  surpris- 
ingly, especially  in  suburban  areas,  there  is  often  a 
bias  toward  single-family  detached  housing  on 
generous-sized  lots. 
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Tiie  bius  in  favor  of  single-family  housing  units  ma\ 
persist  in  spite  of  market  demand.  A  witness  from 
Oregon  told  the  Commission  that,  at  one  point,  one- 
half  of  all  demand  (based  on  application  rates  for 
building  permits  by  developers)  for  new  housing  in 
ihe  Portland  area  was  for  multifamily  units,  while 
only  7  percent  of  vacant  land  for  residential  use  was 
:oned  for  multifamily  development.  In  many  places 
r.cn  less  land  is  available  for  multifamily  rental 
mousing.  For  example,  in  Fairfax  Count\ .  Virginia,  a 
large  suburb  of  Washington.  D.C..  out  of  2 1 1 .904 
acres  zoned  for  residential  use.  only  I  percent  are 


zoned  formultifanilK  rental  housing.  SimilarU. 
altemativ  e  housing  types,  such  as  modular  and 
manufactured  housing  and  accessor)'  apartments, 
are  also  frequently  zoned  out. 

Incijsionary  Zoning 

The  Euclid  cxse  established  the  legality  of  zoning, 
including  the  practice  of  segregating  housing  Iype^. 
but  this  is  not  all  it  established.  The  ruling  lelt  open 
■":he  possibility  of  cases  where  the  general  public 
interest  would  so  far  outweich  the  interest  of  the 


In  the  Northeast: 

in  Connecticut  where  the  home  rule  principle  is  jealously  guarded,  many  suburban 
communities  around  Bridgeport  have  an  aversion  to  higher  density  housing.  In  these 
communities,  2-acre  zoning  prevails.  Easton,  for  example,  has  exercised  its  local 
prerogative  of  zoning  at  an  even  lower  density. 


In  the  Midwest: 


loe  McCee,  former  Vice  President 

People's  Bank.  Bridgeport,  Conr}ecticut 


Many  communities  in  suburban  Chicago  zone  out  manufactured  housing  and  make  use 
of  estate  zoning  with  5-acre  lots  as  a  minimum.  In  Barrington  Hills,  for  example,  homes 
are  very  expensive.  Attempts  to  push  homesharing  in  some  of  these  communities, 
allowing  elderly  homeowners  to  use  part  of  their  homes  as  rental  units,  are  prohibited 
by  local  zoning  codes  that  may  be  holdovers  from  the  1 960s  and  1 970s  when,  in  an 
attempt  to  discourage  hippie  communes,  unrelated  individuals  were  prohibited  from 
subdividing  the  same  house. 

Suzanne  Hayes,  Community  Development  Director 

Cook  County  Department  of  Policy,  Planning,  and 
Development,  Cook  County,  Illinois 

In  the  West: 

In  King  County,  Washington,  the  county  where  Seattle  is  located  and  which  recorded 
the  single  largest  1-year  increase  in  housing  prices  among  American  cities  between 
1 989  and  1 990,  more  than  1 ,500  square  miles  of  land  are  zoned  to  allow  only  1  house 
per  5  acres  of  land. 

Tom  McCabe,  Executive  Vice-President 

Building  Industries  Association  of  Washington 
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municipality  that  the  municipahty  would  not  be 
allowed  to  stand  in  the  way."  Thus,  the  Coun 
envisaged  the  possibility  that  the  States  might  have 
to  become  involved  where  local  zoning  ordinances 
were  extremely  prejudicial  to  the  general  welfare. 
For  the  most  part,  however,  the  States  have  not 
become  involved.  Instead,  local  governments  have 
sometimes  counteracted  the  exclusionan.'  effects  of 
their  own  zoning  ordinances  by  adopting 
inclusionary  measures  to  ensure  the  availability  of 
some  affordable  housing. 

Perhaps  the  most  common  way  of  ensuring  the 
availability  of  some  affordable  housing  in  the  face  of 
restrictive  zoning  is  by  establishing  a  quid  pro  quo:  a 
locality  agrees  to  relax  its  zoning  restrictions  on 
density  in  return  for  a  developer  agreeing  to  pro\  ide 
moderately  priced  units.  The  higher  density  not 
absorbed  by  the  moderately  priced  units  becomes  a 
bonus  to  the  developer.  By  practicing  inclusionar> 
zoning  on  a  selective  basis,  communities  are  able  to 
appeal  to  very  different  constituencies.  Because  they 
preserve  restrictions  on  higher  density  development 
in  the  official  zoiung  ordinance,  communities  reas- 
sure those  who  press  for  lower  densities  to  presen  e 
their  property  values.  At  the  same  time,  those  who 
advocate  affordable  housing  are  glad  to  have  gained 
at  least  the  units  created  by  the  inclusionar}' 
variance. 

Inclusionary  zoning  used  as  a  remedy  to  exclusion- 
ary practices  raises  a  number  of  problems,  including 
constitutional  challenges  based  on  due  process. 
equal  protection,  and  uncompensated  takings.  When- 
ever a  developer  is  constrained  from  putting  land- 
holdings  to  a  reasonable  economic  use.  these 
considerations  may  come  into  play.  Communities 
that  practice  inclusionary  zoning  often  compensate 
developers  through  density  bonuses  and.  in  this  way, 
attempt  to  defuse  the  constitutional  arguments.  In  the 
absence  of  such  density  bonuses,  the  developers  may 
raise  no  legal  objection  if  they  are  able  to  increase 
the  price  of  the  market-rate  units  to  compensate  for 
affordable  units. 

In  addition,  when  the  opportunity  for  inclusionan.' 
zoning  occurs  as  a  variance  to  a  more  restrictive 
zoning  ordinance,  its  continued  use  is  subject  to  the 


inclinations  of  whoever  may  be  interpreting  the 
ordinance  and  granting  exceptions  to  it.  County 
councils,  zoning  board  members,  and  local  citizens 
who  come  to  zoning  hearings  can  always  discover 
objections  to  a  particular  project  based  on  the  extent 
to  which  it  encroaches  on  their  own  neighborhood, 
even  when  they  would  voice  no  such  objcciions  if 
the  same  project  were  located  elsewhere. 


Excessive  Subdivision 
Controls 

Subdivision  ordinances  that  regulate  the  physical 
and  design  characteristics  of  new  housing,  or  require 
onsite  and  offsite  improvements,  are  now  common- 
place. Some  clearly  add  unnecessarily  to  housing 
costs.  For  example,  extraordinarily  wide  side-yard 
setbacks  can  add  to  the  visual  ambience  of  a  com- 
munity, but  they  also  add  to  the  costs  of  laying  water 
and  sewer  lines  between  houses  separated  b\'  gener- 
ousK'  proportioned  yards.  TTiey  can  also  increase 
costs  because  more  land  per  unit  is  required  and  land 
costs  are  often  very  high. 

Gold-Plated  Standards 

Many  communities  require  excessive  standards  to 
reduce  long-term  maintenance  costs  on  the  infra- 
structure they  will  eventually  inherit  from  develop- 
ers. Because  these  communities  lack  sufficient 
funding  sources  for  infrastructure  repair  and  capital 
improvements,  they  want  to  hold  these  costs  to  a 
minimum.  Some  communities  gold-plate  their  sulxii- 
vision  ordinances  becau.se  they  know  thai  develop- 
ers, rather  than  the  local  voters,  are  paying.  Other 
communities  attempt  to  uphold  a  standard  of  design 
and  amenity  that  enhances  properly  values  for  estab- 
lished residents  of  the  community,  without  concern 
for  the  impact  that  such  design  standards  will  have 
on  the  housing  costs  of  new  residents.  For  example, 
requirements  that  all  streets  must  be  .^0  to  36  feet 
wide — even  where  narrower,  less  costly  streets 
would  be  more  appropriate  and  would  not  jeopardize 
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A  federally  led  assault  on  regulatory  barriers  to  'affordable"  low- income  and 
middle -income  hirwising  -  a  maze  of  requirements  explicitly  criticized  as  often 
locally  motivated  by  the  'not  in  my  back  yard'  syndrome  -  »ras  proposed  yesterday 
by  a  blue-ribbon  Housing  and  Urban  Development  department  advisory  commission. 


HDD  Secretary  Jack  K—p  told  reporters  at  the  White  House  that  President 
George  Bush,  on  receiving  the  body's  31  recommendations,  promised  to  "put  his 
shoulder  to  the  «Aeel'  behind  legislation  iiqposing  a  new  federal  presence  on 
traditionally  cammmity-based  issues  of  zoning,  subdivision  controls  and 
building  codes. 

K— p.  mentioning  the  federal  court  action  that  forced  a  rezoning  by  the  Town 
of  Huntington  to  allow  162  units  of  lower-cost  housing,  said  middle-class 
property  otmers  *rtio  appose  such  developments  "have  got  to  come  to  grips  with  the 
elitism  and  almost  snobbery  of  certain  neighborhoods." 

Blaming  the  exclusionary  HIIIBT  syndrome,  Ksao  called  housing  "the  most 
over-regulated  industry  in  America"  and  said,  "Without  the  federal  government 
taking  the  initiative,  states  and  localities  are  not  going  to  be  able  to  deal 
with  the  ever -burgeoning  red  tape . ■ 

Primarily,  the  report  advocated  carrot-and-stick  incentives  to  states  to  use 
their  sway  over  local  governments  to  remove  barriers.  Cooperating  states  could 
find  unspecified  federal  regulations  waived  or  adjusted,  while  states  declining 
to  adopt  regulatory  reform  could  forfeit  housing  bond  and  housing  tax  credit 
authority. 

Later  this  month,  Kctp  said,  commission  members  will  begin  meeting  with 
congressional  leaders  to  urge  sm  amendment  to  the  National  Affordable  Housing 
Act  of  1990  that  would  allow  HOD  to  require  the  existence  of  approved  state 
barrier-breaching  strategies  before  giving  federal  house  assistance  to  states. 

The  proposals  resulted  from  a  year- long  study  chaired  by  former  New  Jersey 
Gov.  Thomas  H.  Kean.  The  Republican  Kean  was  assisted  by  his  vice  chairman, 
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former  Ohio  Democratic  Rep.  Thomas  Ashley. 

Kean  said  he  was  "surprised"  that  the  report  was  signed  unanimously  by  the  22 
politically  diverse  commission  members.  They  ranged  from  the  conservative  Paul 
Weyrich,  president  of  the  Free  Congress  Research  and  Education  Foundation,  to 
the  Chicago  neighborhood  housing  activist  Gale  Cincotta. 

Weyrich  conceded  that  the  attack  on  HIMBY  sentiment  "may  be  unpopular  in  some 
areas,"  but  he  claimed  a  "national  consensus"  on  the  need  for  affordable  housing 
and  predicted  "some  strange  alliances"  to  make  it  happen. 

A  recent  Census  Bureau  report  said  only  9  percent  of  the  nation's  renters  can 
afford  a  median-priced  house.  Minorities,  the  elderly  and  middle- income  workers 
such  as  police  officers  and  teachers  are  effectively  barred  from  many  areas  by 
various  devices  that  can  increase  the  cost  of  a  home  by  20  to  35  percent,  the 
advisory  commission  said. 

Barriers  include  environmental  regulations.  The  report  cited  a  102-acre 
Bridgehairpton  project,  including  nine  affordable  housing  units,  that  was  stalled 
for  more  than  a  year  by  a  New  York  state  law  barring  development  within  100  feet 
of  a  breeding  pond  of  the  endangered  tiger  salamander. 

The  HDD  panel,  which  included  home  builders  and  mayors  but  no  environmental 
activists,  recommended  "reform"  of  federal  endangered  species  and  wetlands  laws 
that  can  drive  up  housing  prices . 


GRAPHIC:  AP  PhotO> 

President  George  Bush  in  Rose  Garden  of  the  White  House  yesterday  with  former 
New  Jersey  Gov.  Thomas  Kean,  right,  and  Education  Secretary  Lamar  Alexander. > 
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Excessive  governmental  regtilation  of  America's  home-building  industry  drives  up 
the  cost  of  a  typical  $  100,000  new  house  by  as  much  as  $  30,000,  said  a  top 
executive  of  the  National  Association  of  Home  Builders . 

"If  the  regulatory  barriers  to  affordable  housing  are  removed,  we  could  cut 
the  cost  of  new  homes  by  20  percent  to  30  percent,"  said  J.  Roger  Glunt,  vice 
president-treasurer  of  the  157, 000-member  NAHB. 

Jack  Kanp.  secretary  of  the  D«partj— nt  of  Housing  and  Drban  Devlopmant. 

told  builders  at  the  NAHB's  48th  annual  convention  here  last  week  that  the 
annual  cost  of  federal  regulation  now  amounts  to  between  $  400  billion  and  $  500 
billion. 

"Environmental  regulations  alone  consumer  an  estimated  2 . 5  percent  of  the 
nation's  gross  national  product,"  Karnp  said.  "It  seems  that  every  year  a  new 
regulatory  road  block  appears  -  the  Endangered  Species  Act,  wetland  legislation, 
the  Clean  Air  Act . " 

K— p  said  regulatory  staff  at  the  federal  level  alone  now  numbers  more  than 
120,000  people. 

"All  across  America,  there  is  a  growing  web  of  rules,  regulations  and  red 
tape  -  from  overlapping  environment  regulations,  zoning  laws  and  rent -control 
ordinances  to  construction  permits  and  impact  fees, "  Kwmp  said. 

The  effect  of  governmental  regulation  is  to  delay  or  suspend  the  nation's 
supply  of  affordable  housing,  and  the  delays  almost  always  drive  up  costs, 
Kwap  said. 

Thirty-one  recommendations  for  removing  barriers  to  affordable  housing  are 
outlined  in  "Not  in  My  Back  Yard, "  a  report  to  President  Bush  and  K«np  prepared 
by  a  22 -member  NAHB  Barriers  Commission. 

The  report  outlines  examples  of  the  HIMBY  syndrome:  In  Chicago's  suburbs, 
"gatekeepers"  in  many  communities  zone  out  manufactured  housing.  Several 
communities  have  estate  zoning  that  requires  minimum  five-acre  homesites.   The 
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chief  regulatory  barriers  in  the  nation's  cities  are  stringent  building  codes 
for  home  construction.   Attempts  to  push  homesharing  allowing  elderly  homeowners 
to  use  part  of  their  Chicago  area  home  as  rental  units,  are  prohibited  by 
local  zoning  codes.   In  the  Pacific  Northwest,  the  ecological  decision  to 
protect  the  spotted  owl  has  shut  down  logging  and  driven  up  plywood  and  lumber 
prices,  further  delaying  the  housing  recovery. 

Kanp  said  16  of  the  31  barriers  to  affordcUile  housing  are  caused  by  the 
federal  government . 

The  commission  outlined  several  recommendations  to  reduce  or  eliminate 
barriers  to  affordable  housing:  On  the  federal  level,  the  commission  urged  the 
government  to  reform  wetlands  regulations  while  protecting  essential  resources. 
It  also  recommended  that  the  Endangered  Species  Act  be  reviewed  to  provide 
balance  between  wildlife  protection  and  the  nation's  affordable  housing  goals. 
The  federal  government  should  urge  states  to  develop  model  zoning  and  building 
codes  and  impact-fee  standards.   States  should  consolidate  and  streamline 
multiple  regulatory  processes,  and  time  limits  should  be  established  on  building 
code,  zoning  and  other  approvals  and  reviews. 

Kmp  said  the  Bush  administration  will  send  a  major  legislative  package  to 
Congress  desigrned  to  help  implement  the  Barriers  Commission  recommendations.  For 
the  first  time,  the  new  legislation  will  link  federal  housing  subsidies  to 
regulatory  barriers  reform. 

It  is  likely  the  National  Affordable  Housing  Act  will  be  amended  to  put  teeth 
in  barrier  reform,  housing  experts  said. 

"However,  states  and  communities  must  take  the  lead  in  streamlining  their 
housing  bureaucracies  and  slashing  regulations  at  the  local  level,"  Kemp  said. 
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A  widely  reported  study  by  the  U.S.  Census  Bureau  recently  revealed  that  57 
percent  of  American  families  are  unaible  to  buy  a  median-priced  home  in  their 
community.   Just  9  percent  of  all  renters  have  the  financial  wherewithal  to 
become  home  owners,  and  the  figures  are  even  worse  for  black  and  Hispanic 
renters,  98  percent  of  whom  cannot  afford  to  buy  a  median-priced  home. 

But  the  chief  cause  of  this  alarming  trend  has  gone  largely  unreported. 
Housing  is  quietly  becoming  the  most  heavily  regulated  sector  of  the  American 
economy.   At  every  level  of  government,  a  stealth  bureaucracy  is  choking  off  the 
supply  of  affordable  housing  for  low-  and  middle- income  Americans  and  adding  an 
invisible  premium  to  the  cost  of  all  housing. 

Young  people  cannot  afford  homes  in  the  towns  where  they  grew  up .   Older 
couples  cannot  afford  to  rent  apartments  near  their  children.   Millions  of 
Americams  are  compelled  to  live  far  from  their  work  places,  to  accept  hours -long 
commutes,  and  to  pay  exorbitant  prices  for  the  privilege. 

Developers  don't  like  it  and  consumers  can't  afford  it,  yet  a  growing  web  of 
overlapping  environmental  and  wetlands  regulations,  zoning  laws,  rent-control 
ordinances,  construction  permits,  and  impact  and  construction  fees  is  distorting 
the  market  and  sending  building  costs  and  land  prices  spiraling  upwards.   The 
effect  is  to  keep  new,  affordable  housing  out  of  established  neighborhoods, 
reflecting  the  notorious  NIMBY  (Not  in  My  Back  Yard)  syndrome.   Regulatory 
horror  stories  abound. 

In  Mercer  County,  N.J.,  before  work  can  commence  on  a  new  housing 
subdivision,  the  project  must  clear  11  separate  reviews  from  nine  different 
agencies,  including  seven  reviews  just  on  storm  drainage.   As  the  state's 
director  of  housing  and  development  notes  sardonically,  even  "jet  fighter  planes 
and  moon  rockets  get  by  with  triple  redundant  control  systems." 
Developers  estimate  that,  in  New  Jersey,  government  regulations  add  as  much  as 
25  to  35  percent  to  the  cost  of  every  house  they  build. 

In  Bridgehampton,  Long  Island,  the  discovery  of  a  single,  tiny  tiger 
salamander  crawling  along  the  ground  led  to  a  one-year  delay  in  construction  of 
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a  102-acre  siibdivision,  part  of  which  was  set  aside  for  low-cost  housing.  The 
costly  interference  by  eco-bureaucrats  eventually  forced  the  developer  to  slash 
the  number  of  affordable  housing  units  by  half. 

Shortly  after  I  became  secretary  of  Housing  and  Urban  Development,  President 
Bush  asked  me  to  establish  a  commission  to  investigate  these  regulatory  barriers 
to  affordable  housing.   I  asked  former  New  Jersey  governor  Tom  Kean  to  chair  the 
commission.   On  July  8,  Kean,  his  vice  chairman,  former  Rep.  Thomas  Ludlow 
Ashley,  and  the  20  other  members  of  the  advisory  commission  presented  President 
Bush  and  me  with  their  findings  in  a  report  entitled,  "Not  in  My  Back  Yard: 
Regulatory  Barriers  to  Affordable  Housing." 

The  Kean-Ashley  commission  has  determined  that  overall  housing  af fordability 
actually  improved  during  the  1980s.  Lower  interest  rates  and  inflation,  combined 
with  a  booming  economy,  easily  boosted  housing  af fordability  over  its  dismal 
1970s  levels.   But  in  those  areas  of  the  country  where  regulatory  policy  has 
gotten  out  of  hand,  like  California  and  much  of  the  Northeast,  there  is  an 
escalating  af fordability  crisis. 

In  Southern  California's  Orange  County,  the  Rube  Goldberg- inspired  approval  • — \ 
and  permits  process  alone  adds  $20,000  to  the  cost  of  a  single-family  unit. 
That's  a  penalty  tax  on  home  ownership,  imposing  an  equal  and  unnecessary  burden 
on  rich  and  poor  alike.   A  zoning  law  in  Ring  County,  Wash.,  allows  just  one 
house  per  five  acres  over  a  1,500  square-mile  swath  of  land.   Not  surprisingly, 
last  year  the  county  recorded  the  largest  one-year  jump  in  housing  prices 
nationwide .  '' 

It  doesn't  take  a  Ph.D.  in  economics  to  understand  the  consequences. 
Builders  increasingly  build  for  the  upper  end  of  the  housing  market,  knowing 
that  high-income  families  can  absorb  the  steep  costs  of  government  intervention. 

In  urbeui  areas,  rent  control  is  a  particularly  invidious  form  of  housing 
discrimination  against  the  poor.   A  large  body  of  research  indicates  that  rent 
control  primarily  benefits  middle-  and  even  upper-income  households,  reducing 
housing  mobility  and  eroding  the  stock  of  available  housing. 

Well-off  residents  are  encouraged  to  remain  in  their  rent -controlled  apartments, 
locking  lower-income  families  out  of  the  housing  market.   Some  10  million 
Americans  live  in  communities  with  such  counterproductive  rent-control 
ordinances . 

Environmental  protection  is  another  well-meaning  public  policy  which  wreaks 
havoc  on  the  housing  market.   The  Kean-Ashley  commission  indicates  that 
overzealous  environmental  regulation  is  a  primary  threat  to  affordable  housing. 
Clearly,  preservation  of  the  environment  is  a  top  national  priority.   But  when 
environmental  concerns  are  not  properly  balanced  against  other  vital  social 
demands,  the  results  can  be  tragic. 

Consider  the  case  of  a  critically  needed  homeless  shelter  in  Juneau,  Ala., 
built  by  a  Catholic  group.   Construction  was  put  on  hold  for  more  than  a  year 
when  environmental  regulations  collided  with  local  zoning  ordinances. 
The  city  of  Juneau  required  that  a  parking  lot  be  built  along  with  the  shelter. 
But  the  quarter-acre  lot  purchased  for  that  purpose  was  declared  a  "wetland"  and 
the  entire  project  halted  by  the  Army  Corps  of  Engineers. 

While  homeless  families  went  without  decent  housing,  the  patch  of  wetland  was 
safe  and  sound.   Surely  our  environmental  laws  were  not  meant  to  operate  with 
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such  single-minded  callousness. 

Broad  new  environmental  restrictions  are  being  imposed  at  every  level  of 
government.   The  duplication  of  effort,  ambiguous  requirements,  and  heavy 
administrative  burden  have  vastly  conplicated  the  task  of  developing  low- cost 
housing. 

Moreover,  the  comnission  suggests  that  opponents  of  low-  and  moderate- income 
housing  development  are  learning  to  use  environmental  concerns  as  a  cover  for 
exclusionary  zoning.   An  environmental  challenge  is  a  swift  and  simple  mechanism 
for  delaying  or  even  terminating  new  construction.  And  developers  who  must  carry 
the  costs  of  waiting  out  government  investigations  ultimately  will  pass  the 
expense  on  to  consumers,  conveniently  pricing  the  homes  out  of  reach  of  buyers 
deemed  "undesirable*  by  the  local  community. 

On  the  theory  that  the  need  for  affordable  housing  is  at  least  as  important 
as  the  need  to  protect,  say,  the  tiger  salamander,  the  commission  recommends 
that  the  federal  government,  states,  and  localities  design  housing  impact 
statements  to  assess  the  consequences  of  proposed  environmental  rules .   These 
would  balance  the  pervasive  environmental  impact  statements  which  have  so 
hamstrung  the  housing  industry. 

Congress  can  get  the  ball  rolling  by  permitting  HOD  to  condition  federal 
housing  assistance  to  the  states  on  progress  toward  reducing  excessive 
regulation.  Last  year's  otherwise  revolutionary  National  Affordable  Housing  Act 
specifically  prohibits  such  powerful  federal  action.   The  Treasury  Department's 
Low  Income  Housing  Tax  Credit  and  Mortgage  Revenue  Bonds  (MRBs)  should  also  be 
tied  to  state  action  on  the  affordable  housing  front . 

But  Washington  alone  cannot  clear  avray  the  thicket  of  regulatory  barriers  to 
affordable  housing  and  home  ownership.   The  states  must  make  this  cause  their 
own.   Gov.  Kean,  Rep.  Ashley  and  their  colleagues  recommend  that  states  define  a 
specific  time  limit  for  zoning  and  other  reviews  and   impose  uniform  standards 
for  impact  fees.   States  also  should  move  quickly  to  merge  their  multiple 
housing  bureaucracies  into  streamlined,  stand-alone  agencies. 

"Not  in  My  Back  Yard"  is  a  firebell  in  the  night,  calling  upon  government  at 
all  levels  to  reform  housing  regulation  before  the  traditional  upward  mobility 
of  American  society  is  seriously  threatened. 

But  this  is  not  just  another  in  a  long  line  of  apocalyptic  government  studies 
making  gloomy  forecasts  about  America's  future.   On  the  contrary,  the  commission 
has  uncovered  a  dramatic  opportunity  to  slash  the  cost  of  housing  in  the  1990s. 
If  we  do  not  seize  this  opportunity,  then  the  question  will  be  not  "what"  are 
the  barriers  to  affordable  housing  but  "who"  they  are. 

(C)  1991,  Dow  Jones  &  Co.  Inc.  Reprinted  with  permission  of  the  Wall  Street 
Journal.  All  rights  reserved. 

GRAPHIC:  1  DRAWING  -  1  PHOTO  2.  Homes  are  being  built  in  San  Diego  and  other 
communities,  but  bureaucratic  hurdles  are  raising  the  costs  beyond  the  reach  of 
many  potential  buyers.  (C-7) 
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Mi\  Canady.  The  subcommittee  stands  adjourned 
[Whereupon,  at  12:21  p.m.,  the  subcommittee  adjourned.] 
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Material  Submitted  for  the  Hearing 

Writtaa  8t«e«a«it  of  Rita  Mulllna,  Mayor 

•nd 

Iboaaa  K.  Burnay,  Vlllag*  Attomay 

Vlllago  of  Palatln* 

200  B.  Mdod  Straot 

ralatiao,  ZL  C0067 

847/350-7500 

Honorable  Chainuui  and  Sxibcomiltte  Members, 

Mayor  Rita  Mulllns  and  Thooaa  R.  Bumey,  Village  Attorney 
are  here  today  to  represent  the  Village  of  Palatine,  Illinois, 
on  a  serious  issue  involving  the  Fair  Housing  Act.   Our  testimony 
is  directed  towards  constitution  rights  -  freedom  of  speech  and 
due  process  as  they  relate  to  the  issue  of  siting  group  homes  for 
recovering  drug  and  alcohol  abusers. 

Mayor  Mullin's  personal  background  includes  the  fact  that 
she  is  cofounder  of  the  North%rest  Housing  Partnership,  a 
501(c)  (3),  with  a  mission  to  provide  affordable  housing  in  the 
noirthwest  siiburbs.   She  has  encouraged  establishment  of  AA 
meeting  space  in  the  village  hall,  and  she  has  given  recovering 
alcoholics  shelter  in  her  own  home  for  years  at  a  time. 

The  issue  revolves  around  the  way  in  which  the  Federal 
Government,  specifically  the  Department  of  Housing  and  Urban 
Development  ("HDD")  and  the  Department  of  Justice  ("DOJ"),  has 
attempted  to  preempt  the  authority  of  municipalities  to  provide 
appropriate  services  and  protections  for  its  citizens  by  over 
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aggresive  enforcement  of  rules  under  the  Act. 

Cities  across  the  country  have  been,  and  are  being, 
investigated  by  HUD  and  DOJ,  or  both,  for  alleged  violations  of 
the  Act.  However,  we  believe  that,  for  the  most  part, 
municipalities  have  in  good  faith  complied  with  the  provisions  of 
the  Fair  Housing  Act  while  upholding  state  amd  local  laws.   Allow 
us  to  provide  some  background. 

Palatine  is  a  suburb  of  Chicago  with  a  population  of  42,000. 
We  have  long  recognized  the  need  for  the  community  to  provide 
accommodations  for  disadvantaged  persons  suffering  from  mental 
and  physical  conditions,  including  recovering  alcohol  and 
substance  abusers.   Indeed,  in  o\ir  small  community  alone  we  have 
more  than  a  dozen  facilities  and  homes  which  accommodate  the 
special  needs  of  these  individuals. 

However,  we  had  a  recent  experience  in  which  one  particular 
organization,  Oxford  House,  Incorporated,  of  Silver  Spring, 
Maryland,  had  refused  to  comply  with  our  local  ordinances,  and 
our  legal  efforts  to  bring  this  organization  Into  compliance 
resulted  In  a  HDD  investigation  and  a  DOJ  lawsuit. 

Oxford  House  is  a  federally  supported  nonprofit  agency  which 
operates  more  than  400  homes  for  recovering  alcohol  and  drug 
abuse  victims  in  communities  across  the  U.S.  Oxford  House 
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operates  these  homes  without  regard  for  zoning,  fire,  or  building 
codes,  claiming  their  orgamization  has  unfettered,  unreviewaJ^le 
power  to  locate  those  accommodations  wherever  they  want  under  the 
Fair  Housing  Act. 

In  Palatine  and  numerous  other  municipalities,  Oxford  House 
unilaterally  opened  its  facilities  while  refusing  to  make  any 
attenpt  to  con^ly  with  local  ordinances.   Furthermore,  when  it 
has  been  questioned  about  its  actions,  Oxford  House  has 
coRtplained  to  HDD,  which  in  turn  has  launched  investigations.   In 
many  cases  DOJ  has  been  brought  in  to  enjoin  any  action  by  the 
municipality  while  the  HOD  investigation  is  pending.   While 
Oxford  House  and  other  organizations  sit  on  the  sidelines 
ignoring  local  regulations,  both  Federal  and  municipal  funds  are 
depleted . 

The  Fair  Housing  Act  expressly  authorizes  "any  reasonatble 
local  and  state  or  federal  restrictions  regarding  the  maximum 
number  of  occupants  permitted  to  occupy  a  dwelling" .   The 
guidelines  of  the  Fair  Housing  Act  regarding  the  responsibilities 
of  the  municipalities  as  they  pertain  to  housing  accommodations 
for  group  homes  for  the  handicapped  are  unclear  and  ambiguous. 
This  is  confounded  by  HDD's  misunderstanding  of  its  authority 
under  the  Act  and  its  misreading  of  Congress'  intent  for  respect 
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to  federal  preemption  of  state  and  local  laws. 

The  Village  of  Palatine  is  one  mtinicipality  that  responded 
to  the  mamdates  of  the  Fair  Housing  Act  by  including  group  homes 
as  permitted  uses  in  single  family  zones.   In  Palatine,  group 
homes  for  handicapped  individuals  are  permitted  as  a  matter  of 
right  if  they  are  licensed  by  the  State  and  include  supervision 
by  staff.  Group  homes  for  the  handicapped  that  are  not  licensed 
or  certified  by  the  State  or  those  that  are  licensed  and  have 
nine  or  more  persons,  plus  staff  are  treated  as  special  uses. 
In  order  to  qualify  for  a  special  use,  the  group  home  files  an 
application  and  requests  a  hearing  to  present  its  special  needs 
to  the  Village  officials.  After  a  full  hearing  where  the 
applicants  present  their  case  and  residents  in  the  neighborhood 
can  voice  either  support  or  opposition,  the  Village  officials 
make  a  determination  as  to  whether  the  applicant ' s  request  should 
be  granted. 

With  regard  to  Oxford  House,  as  its  self -proclaimed 
structure,  it  requires  that  Oxford  House  residences  be 
established  in  residential  areas  with  no  professional 
supervision.  Oxford  House  claims  that  the  residents  live 
together  "as  a  family."  The  number  of  residents  of  any 
particular  house  depends  upon  Oxford  House's  determination  of 
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what  it  will  cost  to  pay  the  bills.  In  a  recent  federal 
publication,  one  of  the  founders  of  Oxford  House  stated  as 
follows : 

"As  a  matter  of  practice,  Oxford  House,  Inc. 
does  not  seek  prior  approval  of  zoning 
regfulations  before  moving  into  a  residential 
neighborhood.   It  considers  itself  no 
different  from  a  biological  family  and  its 
members  just  move  into  any  suitable  house." 

(Self-run,  self -supported  houses  for  more  effective  recovery  from 

alcohol  and  drug  addiction,  U.S.  Dept.  of  Health  and  Human 

Services,  Technical  Assistamce  Piiblications  Series  No.  5,  DHHS 

Pub.  No.  (ADM)  92-1678,  Page  30). 

In  Palatine,  Oxford  House  moved  eleven  individuals  into  a 
residential  area.   The  residency  of  eleven  unrelated, 
tinsupervised  people  in  this  house  violated  Palatine's  Zoning 
Ordinance.   When  Palatine  officials  advised  Oxford  House 
officials  that  they  should  file  for  a  special  use,  Oxford  House 
refused  to  do  so  and  took  the  position  that  Palatine's  insistence 
that  Oxford  Bouse  file  an  application  for  a  special  use  was  a 
denial  of  a  request  for  a  reasonable  accommodation  and  a 
violation  of  the  Fair  Housing  Act. 

Nhen  Palatine  filed  an  action  to  enforce  its  zoning 
regulations  in  state  court,  Oxford  House  filed  a  complaint  with 
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HUD  that  Palatine  was  violating  the  Fair  Housing  Act.   HUD  then 
invoked  the  Prompt  Judicial  Action  provision  of  the  Act  and  the 
Department  of  Justice  filed  a  lawsuit  in  federal  court  to  enjoin 
Palatine  from  enforcing  its  laws  until  the  completion  of  the  HUD 
investigation.   The  court  entered  a  restraining  order  against 
Palatine  which,  after  a  three  day  hearing,  became  a  preliminary 
injunction. 

After  HUD  began  its  "investigation",  the  case  took  on  a  life 
of  its  own.   Although  the  Fair  Housing  Act  requires  HUD  to 
complete  its  investigation  in  100  days,  HUD's  investigation  never 
seemed  to  end.  HUD's  investigation  began  in  March,  1993. 
Thereafter,  on  a  regular  basis,  counsel  for  Palatine  sent  letters 
to  HUD  (and  then  to  DOJ)  requesting  the  results  of  that 
investigation. 

We  have  attached  to  this  stibmission  copies  of  some  of  the 
correspondence  between  the  Palatine  latiryers  and  the  HUD  and  DOJ 
lavf/ers.  As  you  can  see  from  this  correspondence,  on  July  9, 
1993,  after  the  100  days  had  elapsed.  Palatine's  Village 
Attorney,  Thomas  R.  Bumey,  sent  a  letter  to  HUD  requesting 
notification  of  the  status  of  the  investigation  and  whether  it 
had  been  completed.   (See  Attachment  A)   In  response,  by  letter 
dated  July  17,  1993,  after  almost  four  months  of  "investigation". 
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HUD  informed  Palatine's  lawyers  that  HDD  had  decided  that  because 

Oxford  House  considers  itself  the  "functional  eq[uivalent  of  a 

family, "  the  matter  "raises  significant  issues  involving  the 

legality  of  local  zoning"  and  the^refore  the  entire  matter  was 

sent  to  DOJ  "for  appropriate  action."  (See  Attachment  B) 

On  July  29,  1993,  the  DOJ  then  %n:ote  to  Palatine's  lawyers 

and  advised  that  the  "investigation"  continues.  (See  Attachment 

C)   In  this  letter,  although  Oxford  House  never  filed  a  req[uest 

for  a  special  use,  the  DOJ  comments: 

In  your  letter,  you  assert  that  no  request  for  a 
reasonaible  accommodation  has  been  made.  Our 
proposed  findings  assert  that  the  evidence  presented 
at  the  preliminary  injunction  hearing  shows  that 
Oxford  House  has  requested  such  an  accommodation. 

On  August  19,  1993,  although  HUD's  "investigation"  was  now 
concluded  and  the  Palatine  lawyers  had  repeatedly  requested 
copies  of  the  investigation  results  (as  allowed  by  the  Act) ,  the 
DOJ  sent  a  letter  to  the  Palatine  attorneys  denying  their 
requests.  (See  Attachment  D)   As  a  reason  for  the  denial,  the  DOJ 
stated  that  Palatine  was  only  entitled  to  the  HDD  investigation 
report  upon  "con^letion  of  the  investigation"  and  since  HUD  had 
sent  the  case  to  DOJ,  the  "Investigation"  was  ongoing. 

By  April  1994,  almost  f»n*  year  after  the  HDD  "investigation" 
had  been  opened.  Palatine's  la%ryers  were  still  requesting  copies 
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of  the  HUD  investigation  report.  (See  Attachment  E)   Finally,  in 
April,  OOJ  did  send  the  HUD  report  to  Palatine.   However,  that 
report  contained  aOssolutely  no  conclusions  and  only  traced  the 
steps  taken  by  the  HUD  investigation.   Again,  Palatine  was  told 
that  the  investigation  continues.   In  fact,  to  date,  over  three 
years  after  HUD  begam  its  inquiry,  the  DOJ  has  still  not  advised 
Palatine  that  its  investigation  is  over  or  that  it  reached  any 
conclusions  other  than  the  charges  it  adopted  from  the  beginning 
which  were  made  by  Oxford  House. 

Meanwhile,  Palatine  appealed  the  trial  court's  injunction 
order  to  the  Seventh  Circuit.   In  October,  1994,  avmx-1   1/2  years 
after  HUD  began  its  "investigation",  the  Seventh  Circuit  reversed 
the  trial  court's  decision  and  held  that  a  municipality  must  be 
given  the  opportunity  to  accoonodate  a  group  hpniv^s  request 
through  the  municipality's  established  zoning  procedures  for 
adjusting  zoning  before  the  group  home  can  complain  that  the 
municipality's  actions  have  violated  the  Fair  Housing  Act's 
requirement  for  a  reasonable  accoonodation.  Pnitad  states  v 
vm«ip>>  af  P«l«»4nii.  37  P. 3d  1230  (7th  Clr.  1994)  .   (See 
Attachment  F) 

In  his  concurring  opinion  in  the  Seventh  Circuit  decision. 
Judge  Manion  graphically  displayed  how  the  Fair  Housing  Act,  if 
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blindly  enforced  by  the  Federal  Government,  can  be  used  to 

subvert  the  rightful  authority  of  a  municipality.  As  Judge 

Manion  stated: 

"Of  course,  had  the  Oxford  House  not  disregarded  the 
law  in  the  first  place,  there  would  be  no  residents 
illegally  living  in  the  house  who  could  be  stigmatized. 
Zn  seeking  affirmance  of  the  preliminary  injunction, 
the  Oxford  House  also  emphasizes  the  harm  its  residents 
would  suffer  if  displaced.  Any  such  harm  is  the  Oxford 
House's  own  doing;  again,  had  the  Oxford  House  not 
prematurely  moved  the  occupants  into  the  house,  no 
displacement  would  occur . " 

Id^   at  1235. 

As  far  as  Oxford  House's  (and  HUD's  and  DOJ's) 

continued  insistence  that  Oxford  House  is  the  "functional 

equivalent  of  a  family, "  Judge  Manion  disposed  of  that  idea 

in  a  footnote  when  he  said: 

"While  Oxford  House  may  consider  a  group  of  unrelated  people 
living  together  under  its  roof  the  same  as  blood  relations, 
the  law  does  not . " 

Id. 

The  Eighth  Circuit  Court  of  ^peals  has  now  adopted  the 

Seventh  Circuit's  Palatini  decision.   Zn  the  case  of  Oxford  House 

V.  City   of  nn<v^riiitv  Citv.  1996  WL  368921,  July  5,  1996,  the 

Eighth  Circuit  had  the  opportunity  to  review  Oxford  House's 

tactics.  (See  Attachment  G)   Zn  this  case,  Oxford  House  followed 

the  same  procedure  it  has  followed  throughout  the  country  in 
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moving  people  into  the  house  without  applying  for  occupancy 
permits  or  zoning  approval.   When  the  City  objected  amd  advised 
Oxford  House  that  it  must  either  apply  for  a  zoning  use  permit  or 
seek  an  amendment  of  the  zoning  code,  Oxford  House  complained  to 
the  Department  of  Housing  and  Urban  Development,  which  then  filed 
an  action  against  the  City  for  violation  of  the  Act.   The  City 
entered  into  a  Consent  Order  with  the  government  to  allow  Oxford 
House  to  apply  for  am  amendment  to  the  zoning  ordinance.   That 
process  concluded  in  an  accommodation  by  the  City  with  regard  to 
the  number  of  individuals  who  could  occupy  the  premises.  Oxford 
House  then  dismissed  the  lawsuit,  but  filed  for  attorney's  fees. 
The  trial  court  granted  Oxford  House  $35,000.00  in  attorney's 
fees  on  the  theory  that  the  litigation  was  the  catalyst  to  the 
final  accommodation. 

In  an  attention  getting  decision,  the  Eighth  Circuit  said 
absolutely  no  and  reversed  the  trial  court's  decision.   Rather 
than  viewing  the  litigation  as  a  catalyst,  the  Eighth  Circuit 
found  that  Oxford  House's  suit  was  unreasonable,  premature,  and 
superfluous.  The  court  referred  to  the  Palatine  decision  and  the 
recent  Eighth  Circuit  decision  of  ovforrt  Hona^  v.  citv  of  St. 
Touin.  77  F.3d  249  (8th  Cir.  1996),  in  holding  that  Oxford  House 
must  exhaust  its  administrative  remedies  before  complaining  of  a 
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federal  violation.  Aa  the  court  atated; 

"In  oiir  view,  Congreaa  alao  did  not  intend  the  federal 
court a  to  act  aa  zoning  boarda  by  deciding  fact-intenaive 
accommodation  iaauea  in  the  firat  instance." 

Oxford  Houae-A  v.  Clfev  nf  TTniv^yw^t-y  Ciry     1996  VL   366921,  at  23. 

The  court  then  dispenaed  with  Oxford  Houae's  argument  that  the 

lawauit  was  neceaaary  by  referring  to  the  baaia  for  the  lawsuit 

aa  litigation  "premised  upon  a  aelf -inflicted  %raund" .  id. 

Haa  HUD  (or  DOJ)  learned  anything  from  these  decisions? 

Probably  notl   On  J\ine  19,  1995,  in  reaponae  to  a  requeat  that 

HDD  diamiss  a  complaint  filed  by  a  group  home  not  affiliated  with 

Oxford  House  againat  the  City  of  Oregon,  Illinois,  HUD  stated: 

Additionally,  it  ia  HUD'a  position  that  the  court 'a  ruling 
in  The  United  States  v.  The  Village  of  PalaMn^.  TIHnnHa. 
37  F.3d  1230  (7th  Cir.  1994),  in  which  it  held  that  Oxford 
Houae  was  required  to  apply  for  a  zoning  variance  or  a 
apecial  use  permit  prior  to  aaaerting  a  cause  of  action  for 
failing  to  reasonably  accommodate  a  Conqplainant ' a  handicap 
was  premature,  is  not  applicaible  to  the  caae  at  hand.   Even 
if  the  City  rezoned  the  Con^lainant ' a  realty  for 
nondiscriminatory  reaaona,  given  the  level  of  oppoaition  Mr. 
Harkema  encountered  from  the  community,  applying  for  a 
special  xise   permit  would  have  been  manifestly  futile. 
Therefore,  HUD  ia  of  the  opinion  that  the  Complainant  doea 
not  lack  jurisdiction  becauae  the  Complainant  failed  to 
exhauat  all  local  remedies. 

(See  Attachment  H) 

Moreover,  even  after  HOD  notified  Oregon  that  its 

inveatigation  waa  over,  it  reminded  Oregon  that  the  Complainant 

11 
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had  M<o  mora  yeara  in  which  it  could  file  a  lawsuit.  (See 
Attachment  Z) 

What  can  we  learn  from  these  experiences?  First,  when  the 
Federal  Government  took  the  position  that  it  could  preempt  local 
laws  it  wrongfully  interfered  with  the  ability  of  the 
municipality  to  effectively  enforce  its  laws.   Second,  in  the 
case  of  Oxford  House,  the  Federal  Oovemment  not  only  %inrongfully 
interfered,  but  it  encouraged  and  assisted  a  group  in  ignoring 
and  violating  local  laws.  Third,  the  power  of  the  Federal 
Government  is  so  overwhelming  that  groups  like  Oxford  House  can 
intimidate  local  municipalities  that  do  not  have  the  financial 
wherewithal  to  fight  a  lengthy  court  battle  into  backing  off  from 
enforcing  their  own  laws. 

In  Palatine,  the  Federal  Government  encouraged  and  supported 
Oxford  House  in  ignoring  the  law.   It  allowed  the  Fair  Housing 
Act  to  be  misused  in  an  attempt  to  force  Palatine  to  abdicate  its 
responsibilities  to  provide  due  process  for  all  its  residents. 

Paate  flet-lnfe 

Once  Palatine  was  allowed  to  enforce  its  laws,  the  process 
%K}rkedi   Given  the  Seventh  Circuit  mandate,  Oxford  House  was 
required  to  file  for  a  special  use.   Palatine  held  a  hearing  on 
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the  application  and  granted  a  special  use  to  Oxford  House 
allowing  6  residents  with  no  licensing  or  supervision 
requirements.   The  state  cases  were  resolved  and  a  rental 
dwelling  license  has  been  issued. 

COMgI.nSTQM 

Courts  are  now  more  inclined  to  balance  the  interests  of  the 
municipality  with  the  interests  of  the  group  home  and  to  hold  in 
favor  of  reasonable  zoning  laws  protecting  against  congestion, 
parking  problems,  and  other  valid  municipal  concerns.  Also,  with 
the  adoption  by  other  circuits  of  the  Palatini*  decision,  courts 
are  moving  towards  stricter  views  on  requiring  group  homes  to 
proceed  through  the  administrative  process  before  claiming  a 
violation  of  the  Pair  Housing  Act.  He  have  attached  an  article 
concerning  recent  developments  in  this  area  of  the  law  nrritten  by 
our  Palatine  attorneys  which  was  published  in  the  August  1996 
edition  of  Illinois  Municipal  League  Journal.  (See  Attachment  J) 

It  is  now  up  to  Congress  to  do  its  job.  Congress  must  act 
to  insure  that  the  laws  it  passes  are  fairly  enforced.   In  the 
case  of  the  Fair  Housing  Act,  Congress  has  sadly  abdicated  its 
responsibility  and,  as  a  result,  t%»o  federal  agencies,  HUD  and 
DCX7,  have  trampled  upon  the  rights  and  duties  of  municipalities. 
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This  wrong  must  be  corrected.  HR  2927  is  a  acep  in  the  right 
direction  to  insure  that  the  Fair  Housing  Act  is  enforced,  aa  ita 
name  inqpliea,  FMRLY- 
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July  9. 1993     •• 

VTA  MESSRWCER 

Kb.  Yvonne  Poindexter 
United  States  Deptrtinent  of  Housing 
.and  Urban  Development 
Chicago  Regional  OfEce  •  Region  S 
77  W.  Jackson  Blvd. 
21st  Floor 
-' Chicago.  IL.  <0604-3507 

Ri:      dxfbrd  House,  Inc.  T.VUlaie  of  Palatine 


'Ht*''.-  ,  M«e  aeani  aiiiuK  aa>; 

.*%■ ; , .. .  .    .  ■   .'*'"«7y  tto«»«TiL  It.  tac- 

'ii}if  iinwyp*  i'**V^  •   •»••<  •»o->»«o 

t  nam  «n«  Tcunwi?**!  •»a-i»*e 


Dear  Ms:  Poihdexter: 

Our  records  reveal  that  Oxford  House.  Inc  filed  its  Complaint  vnth  the  Department 
of HouSg«?{S,2^SvelopmentoaM.rch26, 1993.  P""}'-"^^ "f 'C- Jf610(.)(l) 
Sum  the  Department  is  to  complete  itt  investigauon  withm  100  days  after  the  filing  of 
S  SmouSt  ASTpursuant  W  42  US.C.  136 10(a)(1)(C).  if  the  Department  does  not 
«m?eS^KveISuKthin  100  day.  after  the  filing  of  the  Complaint,  the  Seer  t,^ 
SSu  notify  the  complainant  and  respondent  in  wntmg  of  the  reasons  for  not  domg  so. 

Since  we  have  now  p^d  the  100  days,  on  behalf  of  the  ViUage  of  Palatine,  we  are 
hereby  requesting  the  notification  that  is  required  by  the  above  sutute. 

Thank  you  for  your  courtesy  and  cooperation. 

SiMO:^ly. 


.  Burney 


TRB:iha6   ' 

tc.!"  UCbhgrMSiiMn  Philip  M.  Grane 
*  ■ "     *  Mayor  Rita:  M«i>lin* 
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k  l^^Sapartmam  ol  Housing  and  Ut«an  Oavale 

1^  ^^  W«aMngien.O.C.204i»4SOO        ^ 


v' 


JUL  IT  B93 


Mr.  Jaroow  Wlanar,  Bsq. 
Sebaln,  Fixs«l  &  hummy,   Ltd. 
222  North  LaSall*  Str*«t 
Chicago,  Illinois  60601-1102 

Rat   Oxford  HQuaa  v.  Villaaa  of  Palatlna 
Casa  Mo.  05-93-0S96-1 

Oaar  Mr.  Wianari 

This  lattar  concoma  tha  abova-rafarancad  Fair  Housing 
Act  ('Act')  complaint  that  was  filad  on  March  26,  1993  with  tha 
Dapartmant  of  Housing  and  Urban  Oavalopmant ' s  Offica  of  Fair 
Bousing  and  Equal  Opportunity.  Co^lainant,  Oxford  Housa 
is  a  non-profit,  tax-axa^t  organisation  that  assists  in  tha 
astablishaant  of  housing  for  racovaring  addicts  and  alcoholics. 

Oxford  Housa  allogas  that  tha  Villaga  of  Palatina,  Illinois 
dlserininatad  on  tha  basis  of  handicap  by  raqoiring  a  group  homa 
for  tha  disablad  %rhich  it  oparatas  to  obtain  a  Spacial  Usa  Parmit 
and  to  adhara  to  additional  seniag/land  usa  raquirasMnts  not 
plaead  upon  slailarly  altuatad,  aen-dlsablad  paopla  who  shara  a 
hoaa.   In  this  raspaet,  Oxford  Housa  elaias  that  tha  rasidants  of 
tha  homa  ara  tha  'functional  aqulvalant  of  a  faaily*  and 
tharafora,  Oxford  Housa  should  not  ba  raqulrad  to  fulfill 
raquiranants  ijoposad  by  tha  Villaga  othar  than  thosa  which  ara 
applleabla  to  hoaas  In  a  rasldantial  eeamunity. 

Tha  Dapartaant  has  dataralnad  that  this  ceoiplaint  raisas 
significant  issuas  involving  tha  lagality  of  a  local  zoning  or 
land  usa  ordinanca.  Accordingly,  pursuant  to  subparagraph 
810(g)(2)(C)  of  tha  Act  and  24  C.F.R.  S  103.400(a)(2)  (1991),  wa 
hava  transfarrad  this  aattar  to  tha  Dapartaant  of  Justica  for 
appropriata  action  nndar  paragraph  814(b)(1)  of  tha  Act. 


Slnearaly,^^ 


Harry  L.  Qaray 
Assistant  Ganaral  Coun^al 
for  Fair  Housing 
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U.S.  Dcpar  4mtt  of  Justice 

Civil  Rights  Division  ^      „_— -f       / 


JPT:IMT:MSL:«b 
DJ    175-23-574 


MPHtv  aW  CM  Cvkrcowar  Sm(ot 
f.O.$m«S99$ 

.acioatMfM 


JUL29I9S3 


Matthew  Klain,  Esq. 

suit*  1910 

222  North  LaSall*  Str«at 

Chicago,  Illinois  60601-1102 

R«:  Unitad  Stataa  v.  Villaqa  of  Palatina,  C.A.  No.  93 -C- 

71^1  (U.D.    Tin 

Daar  Mr.  Xlain: 

R«f«ranca  is  nad*  to  your  lattar  of  July  23,  1993,  ragarding 
tha  rafarral  by  HUD  of  tha  complaint  filad  by  Oxford  Housa 
against  tha  Villaga  of  Palatina  (HUD  Casa  No.  05-93-0596-1) . 

Undar  tha  Fair  Housing  Act,  HUO  is  without  authority  to 
issua  a  finding  of  raasonabla  causa  if  tha  mattar  involvas  tha 
laaality  of  local  zoning  or  land  usa  laws  or  ordinancas.   42 
use  S  3610(g)(2)(C).   Instaad,  onca  its  invastigation  has  baan 
coBplatad,  HUD  raf ars- its  invastigativa  materials  and  the 
complaint  to  tha  Attorney  Ganaral  for  appropriate  action  pursuant 
to  section  814(b)  of  the  Act,  42  U.S.C.  S  3614(b).   See  also  24 
C.F.R.  $103. 400(a) (2)  . 

The  Attorney  General's  mandate  to  commence  a  civil  action 
under  Section  814(b)  is  a  discretionary  one  --^"t  one  which  must 
be  exercised  not  later  than  eighteen  months  after  the  date  of  the 
occurrence  of  the  alleged  discriminatory  housing  practices.   In 
determining  whether  a  civil  action  is  warranted,  we  will  be 
"viewing  HUD's  investigatory  files  as  well  as  other  materials 
Ind  infoJmation  received  by  us,  including  those  materials  (such 
as  your  latter)  provided  on  behalf  of  the  Village. 

The  Attorney  General  is  not  required  to  adopt  the  fP-cif i^ 
theoriM  of  liability  set  out  by  HUD  in  its  referral  letter  in 
SJJ^IJinJ  iiltSar  to  exercise  her  discretion  to  "!•  '"it.  xn 
*hi*  «.ttar   Nevertheless,  the  briefs  previously  filed  by  the 
unttw!  Stitis  sleJing  preliminary  injunctive  relief  in  the  above- 
Si^  ionedp"mpt  judicial  action  adequately  set  forth  the  legal 
b«.i  ?Jr  jnS.iJg  whether  the  Village  has  violated  the  Fair 
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Housing  Act. -L/   In  thosa  briefs  and  proposed  findings,  w«  havs 
argusd  that  tha  avidanca  prasantad  at  tha  haaring  supports  a 
conclusion  that  thara  is  a  substantial  likelihood  of  success  on 
the  Barits.2/  Nevertheless,  we  will  be  reviewing  the  oaterials 
provided  by  HUD  in  determining  whether  the  Attorney  General  will 
exercise  her  discretion  to  conunence  a  suit  under  Section  814(b) 
of  the  Act. 

Onca  that  datamination  has  been  made,  we  will  promptly 
Infora  tha  parties  to  tha  HUD  complaint  and  the  Court  in  tha 
pending  litigation  of  it. 

Sincerely, 

James  P.  Turner 

Acting  Assistant  Attorney  General 

Civil  Rights  Division 

Myron  S.  Lahtman 

Attorney 

Housing  and  Civil  Enforcement  Section 


1/  In  your  latter,  you  have  ettad  Elliott  v.  citv  of  Athens. 
ceoroia.  960  F.2d  975  (11th  Cir.  1992).   In  tha  litigation 
currently  pending  before  Judge  Aspen,  we  have  argued  that  EIUqU 
should  not  bar  tha' claims  of  Oxford  House. 

i/  In  your  lattir.> -you  also  assart' that  no  request  for  a 
raasohabla  accommodation  has  been  made.  Our  proposed  findings 
assert  that  tha  iavidance  presented  at  tha  preliminary  injunction 
hearing  shows  that  Oxford  House  has  requested  such  an 
accommodation. 
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U.S.  Ocpartmanl  of  I 


ling  and  Urban  Oavtlopmcnt 


CMcago  Regional  Office.  Ragion  V 
77  W.  J«ck*on  Blvd. 
Chicago.  iBnois  00604.3S07 


August  19,  1993 

Matthew  M.  Kl«in 

Attorney  at  Law 

Schain,  Firsel  &  Bumey,  Ltd. 

Suite  1910 

222  North  LaSalle  Street 

Chicago,  Illinois  60601-1102 

Dear  Mr.  Klein; 

Subject:   Oxford  Bouse,  Inc.  v.  Village  of  Palatine 
Case  Mo.  05-93-0596-1 

This  letter  is  in  response  to  your  letter  dated  July  23, 
1993,  which  was  received  August  2,  1993.   Referring  to  BUD'S 
recent  transfer  of  the  above-referenced  fair  housing  complaint  to 
the  Department  of  Justice,  you  request  all  information  derived 
from  the  BUD  investigation.   You  state  that  you  make  this  request 
pursuant  to  24  CFR  Section  103.230(c).  We  cannot  grant  your 
request  for  the  reasons  described  below. 

In  accordance  with  Section  810(d)(2)  of  the  Fair  Bousing 
Amendments  Act  of  1988,  the  BUD  regulation  you  cite  provides  for 
disclosure  of  the  final  investigative  report  following  the 
completion  of  the  investigation.  The  investigation  of  a  fair 
housing  complaint  remains  open  until  the  reasonable  cause 
determination  is  made  or  a  conciliation  agreement  is  executed  and 
approved.   24  CFR  Section, 103.225.   Neither  of  these  actions  have 
taken  place. 

Furthermore,  when  BUD  refers  a  fair  housing  complaint  to  the 
Department  of  Justice  based  on  a  determination  that  the  matter 
involves  the  legality  of  local  zoning  or  land  use  laws,  all  the 
investigative  materials  generated  by  BUD  up  to  that  time  are  also 
referred  there,  in  accordance  with  24  CFR  Section  103.400(a)(3). 

If  you  have  any  (juestion  concerning  this  matter,  please 
contact  Geoff  Roupas  of  our  staff  at  (312)  353-4673. 


Sincerely, 
^^^  Regional  Counsel 
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LAwemccsor 

ScsAiir,  Fixszx.  &  BusirzY,  Ltd. 

sum  ivio 

tn  MOMTM  lA  SAUX  STNCCr 

CNicAao.  lujNOis  •ocoHios 
■ttuKnie-t  am  aai-oteo 

April  14,   1994 

o 

Thoaas  Hlgglnbothan,  Oiractor  7".    ~» 

Office  of  Fair  Bousing  and  ^ 

Opportxinity  .  T  — 

U.S.  Dapartaant  of  Housing  ^ 

and  Urban  Oavalopmant  zi 

Chicago  Ragional  Offica  '" 

Ragion  V  il     *f? 

77  Wast  Jac)cson  Boulavard  ""  r: 
Chicago,  XL  60604-3507 

Attention :  Ms.  Anita  Elion 

BBS  Oxford  Bottsa  ▼.  Villaga  of  Palatiaa,  at  al. 
BUD  Casa  Bo.t   OS-93-0596-1 

Daar  Mr.  Higginbothan: 

As  you  know,  this  firs  raprasants  tha  raspondants  in  tha  rafaranca* 
■attar.  On  prior  occasions,  va  hava  raquastad  that  your  offica  provid< 
us  vith  a  copy  of  yoiir  invastigativa  raport.  Howavar,  to  data,  you: 
offica  has  not  dona  so.  Now  that  a  civil  Cooplaint  has  baan  filad  b; 
tha  Dapartaant  of  Justica,  va  again  raquast  that  your  offica  provida  u: 
vith  a  copy  of  your  invastigativa  raport. 

I  avait  your  rasponsa. 

r«ly. 


Hju^KUi^ 


Wianar 

JW/ad 

OCX  Idvin  Blsandrath,  Esq. 
Thoaas  R.  Bumay,  Esq. 
Katthav  M.  Klain,  Esq. 
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Citation  0*t*b«««  Mod. 

37  r.3d  1230  rOOKO  OOCnMBIT  CTA  Paa! 

7  A.O.D.  543,  <  KOLR  9   1S3  ^ 

(Cita  Ml  37  r.34  1330) 

OHITEO  STATES  of  Aaarica,  Plainti«f-App«ll««. 

V. 

VtliACE  Of  PALATIKZ,  ILLINOIS,  Matthew  Klain,  Oicfc  Kozdras,  at  al.,  Dafandants- 

Appa  Hants. 
No.  93-400a. 
Onitad  Statas  Court  of  Appaals, 
Savanth  Circuit. 
Arguad  April  It.    1994. 
Oaeldad  Oct.  11,  1994. 
Pair  Houain9  Act  action  was  brought  against  viXIaga  by  group  boaa  for 
racovaring  substanea  abusars.  Tha  Onitad  Statas  District  Court  for  tha 
Wortham  District  of  Illinois.  Marvin  I.  Aspan,  J.,  issuad  praliainary 
Injunction  against  villaga,  and  villaga  appaalad.  Tha  Court  of  Appaals, 
Cuaaings,  Circuit  JMga,  hald  that,  whara  hoaa's  sola  arguaant  was  that  viUaqc 
fallad  to  aaka  raasonabla  aeeeaaodation  ondar  Act,  villaga  had  to  ba  affordad 
opportunity  to  aaka  such  aeeeaaodation  pursuant  to  its  own  lawful  procaduras, 
luilass  it  was  claar  that  result  was  feradooaad,  bafera  hoaa  would  bava  riea 
eUla. 
▼aeatad  and  raaandad  with  instruetiens. 
■anion.  Circuit  JUdga,  fllad  eoncorring  opinion. 

[1]  nonxL  oooKTS  kis.io 

XTOIklS.lO 

Clala  by  group  heaa  for  racevaring  substanea  abusars  that  villaga  did  not  aaka 
raasonabla  aeeeaaodation  in  application  of  its  toning  laws  to  group  hoaa  within 
•aaaing  of  Pair  Bousing  Act  was  net  ripa  for  ravlaw  baeausa  group  hoaa  had  not 
iflvolMd  procaduras  that  would  allev  villaga  to  aaka  sueh  accoaaodations  in  that 
beaa  had  aet  raquastad  spaeial  osa  approval  frea  village;  however,  to  extent 
that  group  heae  argued  that  raquiring  group  hoaa  to  utilise  procedures  for 
obtaining  speeial  use  approval  was  itself  failore  on  part  of  village  to  aaka 
roasoaable  aecoaaodatiea  to  needs  of  handicapped,  that  elala  is  not  currently 
rip*.  Civil  Xigbta  Act  of  !»«•,  •  •04(f)(3)  (S),  ••  aaandod,  42  o.s.c.A.  s 
3«04(f)O)(B). 

[31  CXVZL  KICHTS  kl3i 

7«kl31 

Deteralnlng  whether  requested  aeeeaaodatioa  is  reasonable  for  purposes  of  Pair 

■oosing  Aet  requiras,  saeng  ether  things,  balaneing  needs  of  the  parties 

involved.  Civil  Rights  Aet  of  X9M,  s  •e4(f)0)(B),  as  aaended,  43 

O.S.C.A.  •  3«04(t)(3)(». 

ts)  exvxL  ueiTt  ki3i 

YSkl31 

Burden  en  inhabitants  9t  group  boaa  Cor  recovering  ■ubotanea  abusers  iaposed  by 
mablie  bearing,  «hieb  they  did  not  need  to  attend,  did  not  outweigh  village 'a 
latorost  in  •pplyiag  itn  facially  aaatral  toning  ordinance,  allowing  speeial 
naes  in  singlo-faaily  district,  to  groop  beao  for  purposes  of  deteralnlng 
^fbtther  roquastod  secuaaodation  «aa  reasonable  under  Pair  Bousing  Act;  public 
Cepr.  (C)  Vast  1994  Bo  elaia  to  orlg.  O.S.  govt,  worke 
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.330 
37  r.34  1330) 

la  iaperlant  aap«et  of  aunlcipal  dacision  aaking  and  court  could  noc 
olankat  raquiraaant  tbat  cltiaa  vaiv*  thalr  public  notice  and  hearing 
■anta  In  eaaaa  involving  tha  handicapped ,  village  uniformly  required 
.  uaa  approval  for  nonTsarmittad  uaaa,  procesa  vaa  not  liaitad  to  the 
.ppad,  and  tbara  vaa  no  avidanea  that  special  uaa  procadurea  were  applied 
:riainatory  aannar.  Civil  Righta  Act  of  X96«,  a  •04(f)(3)(B),  aa 
i,    42  O.S.C.A.  a  3«04(f)(3)(B). 

VZI.  KZCBTS  kl07(X) 

(1) 

lura  aay  not  ba  raqulrad  only  of  tha  bandieappad  but  not  of  other  people; 
iura,  n«utral  en  ita  faea,  aay  net  ba  applied  in  diaeriainatory  aannar. 

ZVXX.  11I6HTS  U09 
i9 

lugh  villaga**  loaing  proeaduraa  did  not  thaaaalvaa  violate  Fair  Rouaing 
group  boaa  for  raeevaring  aubatanea  atouaara  did  not  naad  to  raaort  to 
aduraa,  such  ••  obtaining  apaeial  oaa  panit,  if  aueh  raaort  waa  aanifaatly 
la.  Civil  Klghta  Act  of  X9««,  a  SOl  at  aaq.,  aa  aaanded,  43  O.S.C.A.  a 
.  at  aaq. 

eXVXL  KZCBTS  k309 
20* 

art  by  group  bona  for  raeevaring  aubatanea  abuaara  to  apacial  uaa  procedure 
vlded  by  village  senlng  erdlnanea  would  net  ba  futile  for  purpoaaa  of  hoaa's 
X  ■euslag  Act  action,  given  that  village  bad  axeaplary  record  in  raaponding 
needs  of  tha  handicapped,  including  theae  with  aubatanea  abuae  preblaaa,  and 
ilage  had  aade  maereua  zoning  ehangaa  in  face  of  ceaaunity  eppoaition  in 
iar  to  aceeaaedate  the  handicapped.  Civil  Kighta  Act  of  1«««,  a  «0X  at  aaq.. 
aaanded,  43  U.t.C.A.  a  3«01  et  aeg. 

1  CZVn.  UCHTS  kSO* 
ikSOt 

lere  aola  arguaeat  by  group  heae  for  recovering  subetance  abuaara  vaa  that 
illaga  tailed  to  aake  reasonable  aecoaaodatien  under  Fair  Beuaing  Act,  villag* 
ad  to  be  afforded  opportunity  to  aake  such  aecoaaodatien  purauant  to  ita  own 
avful  procedures,  unless  it  waa  dear  that  result  of  such  procedures  waa 
'eradoeaad,  before  heae  weald  have  ripe  claia.  Civil  Rights  Act  of  X9««,  a 

)04(f)O)(B).  aa  aaanded,  43  O.S.C.A.  s  3C04  (f)(3)(B). 
•lasi  Hichela  H.  reoc,  Aast.  O.S.  Atty.,  Office  of  the  V.8.   Atty.,  Civ. 

Oiv.,  Appellate  Sectiea,  Chicago,  XL,  Jessica  Itanaay  Silver,  Cregory  B.  rrial, 

Kebecea  X.  Troth  (argued) ,  D^t.  of  Jttstice,  Civ.  Bights  Oiv. ,  Appellate 

Sectiea,  Washingtea,  OC,  for  V.S. 
Jereae  Wieaeri  Iheaaa  B.  Bomay,  Batthew  B.  Klein,  Kerri  L.  NcBride,  Alex  R. 

Seith  (argued),  Schaia,  Pirael  •  Bumey,  Chicago,  ZX.,  for  Village  of  Palatine, 

XL.,  Bita  Holliaa*  ■stthow  Xlaia,  Dick  Kesdras,  Scott  Buening,  John  B. 

Crewcroft* 
Beth  Aaaa  Jaaiekl,  ZU.  Boa.  League,  ^riagfield,  ZZ.,  for  aaicua  curiae  111. 

Mm*  Keagua* 
ThTiaas  V.  Oeaalhracht,  BadaiA  •  Bolfe,  Chicago,  XL,   Derrick  K.  Pord,  Chicago 
Ceyr.  (C)  Bast  199«  Be  elaia  to  orig.  O.S.  govt,  vorkf 
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(cit«  ••:  37  r.3d  laao,  •lasi)  '^^^^- 

Lawy«ra'  Cewiieta*.  Chicago,  IL,  for  ulcus  curia*  Oxford  Hous«,  inc   Ox'orf! 
Heusa-Hallard.  '  '^"*'"^=' 

B«for«  onoUNCS,  HAMZON  and  ROVMOt.  Circuit  Judges. 

COMMZNCS,  Circuit  Judge. 

Tbs  Villag*  of  Palatins  ("Villags")  appsals  th«  issuanc*  of  a 
prsliainary  injunction  against  it  pursuant  to  tli*  Pair  Housing  Act.  42 
O.S.C.  •  3«01  ot  ssq.  ("Act"). 

•ackgreund 

Oxford  Rous*,  Inc.,  a  non-profit  Oolavars  corporation,  vas  astablishsd  In  197S 
to  assist  in  th«  •stablishasnt  of  hooaing  for  rocovoriag  alcoholics  and 
roeovoring  substance  abusor*.  Hmss  "Oxford  Bousss"  are  dsaecratically  aalf- 
govoming  and  financially  sslf -supporting.  Tbay  iaaadiataly  axpal  any  sorson 
uaing  drugs  or  alcebel.  Oxford  Booaaa  previda  no  profassienal  traataant  and 
hava  no  paid  ataff  raaiding  at  tha  praaisaa.  Pursuant  to  43  O.S.C.  s  300x- 
as,  atataa  ara  raquirad  to  astabllsh  a  ravolvlng  fund  to  provida  start-up  loans 
for  group  heaaa  for  racevarlag  sabstanea  abuaara  aa  a  condition  for  racaiving 
certain  federal  block  grant  fonda.  Accordingly,  Zllinoia  contracted  with 
Oxford  Houae,  Inc.  to  adainiatar  the  revolving  lean  fund  in  Zllinoia. 

Oxford  Beuae-Kallard  la  aa  oniaeorporatad  aaaociation  operating  under  a 
charter  laaued  by  Oxford  Beoaa,  Zae.  Zt  la  eoapriaed  of  the  residents  of  tha 
property  located  at  913  South  Mallard  Drive  in  Palatine,  Zllinoia,  who  rant  th* 
beaae  frea  landlord  taura  eraea.  Oxford  Bouae-Nallard  has  aix  bedrooas  and  has 
been  taaed  aa  an  Oxford  Beoaa  alaea  Auguat  1,  1992.  At  tha  tiae  this  action  wa» 
laatitvtad  it  bad  alavaa  realdaata;  it  can  houae  op  to  twelve  reaidants. 

Oxford  BeoaaHUllard  ia  located  la  an  B-IB  fiagla  Paaily  District  in 
Palatine.  "Paralttad"  ases  aa  of  right  for  »-lB  residences  include  "single- 
faally  datachad  diialliaga"  •&<»  and  "group  boaaa"  that  are  llceaaed  or 
eartifiad  by  tha  state,  with  ae  aera  than  eight  parsons  plua  staff.  The  soning 
ordinance  daflnaa  "faally"  aa,  later  alia,  a  aoelaar  faaily  plus  aet  acre  than 
three  relatives,  er  a  greop  of  op  to  three  aon-relatlvaa.  Zta  definition  of 
■group  hoae"  iaeludea  tha  requireaent  of  paid  profaaaional  support  staff.  Tha 
alavea  anrelatad  reaidanta  of  Oxford  ■oosaHlallard  do  act  aeet  the  definition 
of  "faaily,"  aer  dees  tha  oaliceaaed,  oaataffad  facility  aeet  the  definition 
of  "group  hoae."  '  Tbam  tha  seaiag  ordlaaaea  doaa  aet  allow  Oxford  Bouso-Nallarc- 
to  operate  la  tha  a-ia  Slagla  Paaily  Oiatrict  aa  of  right. 

Cartaia  "special  osaa"  ara  also  allowed  ia  X-lB  districts  whan  they  are 
authorised  by  tha  Village.  Such  uses  include  group  bases  that  ara  aet  liecnsac 
er  eartifiad  by  tha  state,  or  theae  that  ara  lieanaed  er  certified  but  have 
aiaa  er  aero  rasidaats.  At  tha  tlaa  Oxford  ■ousaHUllard  waa  aatabliahad  therv 
was  ae  allewanea  ia  the  seaiag  ecdlaaaee  fer  a  special  uaa  approval  for  a  group 
hoae  ef  any  sise  that  was  aet  prefaaaieaally  staffed,  but  aubaaquently  the 
Village  aaaaded  its  ertflaaaee  te  allow  •  special  uaa  approval  fer  a  group  boa* 
without  prefessienal  staffiag. 

the  ergaaisars  e<  Oxferd  ■ease-Mallard  ware  aware  ef  the  sening  restrictions 
•ffeetiag  the  prepesad  reaidance  at  913  South  Mallard  Drive  prior  te  any 
residents*  eeeapylag  the  property.  Mewavar,  ia  accerdaaea  with  Oxford  Bouse, 
Zae.  'e  stated  peliey  ("As  a  aatter  ef  praetiee,  Oxford  Mouse,  Znc.  doaa  not 
seek  prior  appreval  ef  seaiag  regulatieas  before  aeviag  iste  a  residential 

eopr.  CC)  Mast  199«  Me  elaia  te  erig.  0.«.  govt,  works 
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(Cit«  as:  17  r.3d  1330,  •1232)' 

naighborhood.   Zt  considers  its«lf  no  different  fron  a  biological  family  ar.d 
its  BaBbars  just  aova  into  any  suitable  house"),  the  organizers  did  not  sce<  i 
special  use  approval  froa  the  Village.  After  the  residents  aoved  into  the 
property,  the  Village  inspected  the  residence  several  times  and  cited  it  fcr 
violations  of  its  rental  property  licensing  requirements  and  its  Life  Safety 
Code.   Many  of  the  Life  Safety  Code  violations  arose  because  the  inspector 
applied  the  standards  applicable  to  rooming  houses  rather  than  those  applicable 
to  single-faBlly  dwellings. 

The  Fair  Housing  Act,  43  0.3. C.  ■  3<01  at  seq.,  as  amended  In  19as, 
prehiblt«->-aaong  ether  things— diaerlainatien  In  housing  based  en  handicap. 
43  U.S.C.  s  3<04(f)(X).  The  Village  concedes  that  the  residents  of  Oxford 
Heuaa-Mallard  era  bandieappad  within  tha  meaning  of  the  Act.  A  violation  of 
the  Act  may  ba  shewn  in  a  auabar  ot  ways.  Plaintiff  [PNi]  relies  (PI. Br.  at 
17)  en  tha  definition  of  dlserlBination  under  the  Act,  which  includes  "a 
rafuaal  to  maJca  raasenabla  aeeoamodationa  in  rulea,  policies,  practices,  or 
sarvleaa,  whan  such  aeceaaodatiena  may  ba  necessary  to  afford  (tha  handicapped] 
equal  opportunity  to  oaa  and  anjey  a  dwelling."  43  O.S.C.  a  3<04(f)  (3)  (B) . 

nil.  Tha  united  States  la  the  plaintiff -appellee  In  the  ease  at  bar. 
Since  It  la  acting  en  Oxford  Bouae,  Inc. 'a  complaint,  however,  and  since 
Oxford  Bouae  haa  filed  an  aaleua  brief  In  thla  Court,  this  opinion  will 
refer  to  the  Omlted  Statea  and  Oxford  Bouae  eelleetlvely  aa  "plaintiff. - 

Oxford  BouaaHfallard  wanta  the  ▼lllaga  of  Palatine  to  make  a  reaaenabla 
aeeoBBOdatlon  ao  that  tha  bouae  ean  continue  to  operate  In  Ita  current 
condition.  It  raqueatad  auch  aa  accommodation  prior  to  tha  Inatltutlon  of  the 
loatant  litigation  and  vaa  Uiferaail  that  It  auat  apply  for  a  apeclal  uae 
approval.  Zt  appear*  that  Palatlna'a  currant  seniiig  ordinance  would  allow 
Oxford  BouaeHlallard  to  eoatlaua  la  Ita  praaant  eoadltloa  a*  a  apeclal  use. 
lowavor,  tha  apaclal  aaa  precaaa  iavelvaa  public  aetlca  and  bearing,  and 
bacaoM  of  thla  Oxford  ■ouaaHUllartf  ha*  rafuaed  to  Invoke  It.  (PM31 

iva.  Hm  partlaa  agree  that  both  atata  and  local  law  require  the  village 
to  prevld*  aetlca  aad  a  public  bearing  before  allewlag  a  apeclal  uae.  The 
plalatlff ,  howavar,  arfua*  that  applicable  federal  law  raqulrea  the  village 
to  waive  thl*  raquiroaaat. 


On  Karen  31,  1»S3,  Oxford  ■ooaa,  Zac.  filed  a  eemplalat  with  tha  Department  et 
■ooalng  aad  Orbaa  Oevalopaaat  allaglag  that  the  defendant*  la  thl*  action  had 
diacrtatnatad  agaiast  ttxfor«  ■oaaaHUUard  by  falllag  to  aaka  a  raaaonabla 
■COB— niHrlnn  ia  the  nilafo'a  soalng  Uwa.  On  March  30,  lt»3,  tha  Village 
tilad  a  eeaplalat  la  tha  Cizealt  eeort  of  Cook  Oooatf  a«ala*t  landlord  Uura 
eraea,  0xfe*4  loasaHUlUra,  aad  Oxford  ■ease,  Zae.  for  violation*  of  tha 
TUlav*'*  sonllit  ardlaaaoa.  Zt  seatht,  aaeng  ^USS  otbar  thla«*.  to  llait 
tha  laaldanca'a  aecupaaqf  to  a*  aar*  thaa  thro*  aarolatad  paraona,  pursuant  to 
th*  4afintttan  af  •faaily"  oanfiwail  ia  tha  TiUat*'*  soning  ocdiaaaea.  The 
natad  ttata*  eaiB*aead  thia  action  ia  April  l»»3  by  f iliag  a  Oanpl*i"t  for 
Pi  until  Judicial  Aetian  porwMat  to  43  O.S.C.  •  3«l0(e),  eoakiav  both  a 
f  iiiiiaij  roatraiaiaf  airdar  aad  a  pcaliaiaary  iajuaetien  paadiag  tha  caaplatier. 
mt  tba  levaraaant'a  iava*ti«atian  of  Oxford  Wm—,   Zae.**  oaaplaint.  on  April 
eopr.  (C)  Waat  1M«  »o  elaia  to  orlf .  O.S.  govt,  werkr 
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12,  1993,  thm   district  court  antarad  a  Taaporary  Rastraininq  ordar  anjoinmg 
th«  dafandanta  frea  avictin9  tha  rasidants  of  Oxford  Meuaa-Nallard.  Tha  »*zzt 
waa  than  rafarrad  to  Ha^iatrata  Jud^a  Joan  B.  Cottsehall,  vho  hald  thraa  days 
of  baaring  coaaanclnq  on  Nay  17.   Xn  Saptaabar  1993  aha  Isauad  a  Raport  and 
Raeoaaandation  concluding  that  a  praliainary  injunction  should  issua  for  tha 
raaalndar  of  tha  qevamaant'a  invaatigation.  District  Judga  Aspan  ovarrulad 
tha  partlaa*  ebjactlons  to  that  Rapcrt  and  Racoaaandation,  with  ona  ainor 
axcaptien,  and  adoptad  Ita  rindings  of  Fact  and  Conclusions  of  Law. 
Accordingly,  in  Oaeaabar  1993  Judga  Aspan  issuad  a  praliainary  injunction 
•n joining  tha  dafandanta  froa  avicting  tha  Oxford  Souaa-Kallard  rasidants  or 
froB  taking  any  furthar  action  vith  raapact  to  tha  atata  court  coaplaint  filad 
hy  tha  Villaga  against  Oxford  Beoaa-Nallard.  Tha  injunction  gava  tha  Onitad 
Stataa  90  days  within  which  to  infers  tha  court  of  ita  Intantion  to  coaaanca  • 
civil  action  against  tha  Villaga.  Baeauaa  tha  Onitad  Stataa  did  fila  auch  an 
action,  pursuant  to  43  O.S.C.  •  3C14(b)  (1)  (A) ,  in  March  1993,  tha 
praliainary  injunction  raaaina  in  affact. 

Analysis 
{!]  Ob  appaal  tha  Villaga  argoas,  aaeng  ethar  things,  that  it  cannot 
ba  found  to  hava  failad  in  ita  obligation  to  aaka  a  raasonabla  aeeoaaodation 
naeoasary  to  afford  tha  raaidanta  of  Oxford  ■ooaa-Mallard  an  aqual  opportunity 
to  turn   and  onjey  thair  dwalling  baeausa  Oxford  BouaaHUllard  navar  invoked  the 
prseoduraa  that  «e«ld  allow  tha  Villaga  to  aaka  such  an  aeeoaaodation.  Wa 
agrao.  Oxford  ■ousa-Kallard  haa  not  raquastad  a  apaelal  uaa  approval  frea  tha 
Villaga.  Ontil  it  doaa,  tha  Villaga  cannot  authorisa  its  currant  uaa  of  tha 
Mallard  Driva  preparty.  Cf .  Saith  C  Laa  Aaaoeiataa,  Zne.  v.  city  of  Taylor, 
13  r.Sd  »aO,  tat  (Cth  eir.X»«3)  (city  did  not  fail  to  aaka  a  raaaonabla 
•ecoBiMdatiea  by  rofosiag  to  iasaa  a  lattar  of  paraisaion  regarding  plaintiff 't 
oaa  of  ita  preparty;  tba  city  bad  no  statutory  authority  to  iasue  auch  a 
lattar) .  To  tha  extaat  that  tha  plaintiff '•  federal  suit  alleges  that  tha 
Villaga  did  net  aaka  •  raasonabla  aeeeaaodatioa  ia  ita  application  of  its 
soniag  law*  to  Oxford  ■ooaaHUllard,  tha  iasoa  is  not  ripe.  Cf .  Hilliaaaon 
Ceoaty  Itogieaal  Vlanaing  Ceaaissioa  v.  Baailtoa  Bank,  473  o.S.  173,  193-94,  lo; 
S.Ct.  3X0«,  3iao-ai,  t7  L.ld.ad  ia«  (4a  O.t.e.  •  X9t3  aetien);  aee 
Oxford  Sooaa,  Zac.  v.  City  of  Virginia  beaeh,  tas  r.t«9p.  1391,  13«0,  laci 
(|.0.Va.X*«3)  ("Iba  seaiag  procasa.  laclading  the  bearings  en  applicationa  for 
copditlonal  oaa  peraita,  —rt—   (tha)  purpose*  of  enabling  a  city  to  aaka  a 
reasonable  aeeoaaodation  ia  ita  ralae,  polieies,  and  praeticaa.  Tha  city  aust 
be  afforded  the  epportnaity  to  aake  each  an  aeeeaaodatien.).  [FNS] 

m.   Wa  aete  that  if  plaintiff  *•  elaia  ware  of  discriainatery  intent, 
rather  thaa  failora  to  aake  a  reasonable  aeeoaaodation,  this  elaia  eight 
well  be  preaently  ripe  avaa  thoogh  Oxford  ■oose-Nallard  has  not  sought  a 
•pecial  aaa  approval. 

[3] (3]  Vart  of  plaintiff 'a  aiguaant,  however,  is  that  requiring  Oxford 
leuaaHlallard  to  atlllsa  tha  pceeaduraa  for  ebtaiaiag  a  opeeial  use  approval  is 
itaalf  a  failnra  en  tba  pert  af  the  Village  to  aaka  •  reasonable  aeeoaaodation 
to  tha  aaada  of  the  baadloappad.  Aia  olala  ia  of  eoorse  earrently  ripe. 
Vlalatif f  argaaa-  that  raqoiring  tba  raeideats  of  Osford  loiaaeHUllard  to 
andarge  a  aobUe  boariag  on  thair  p«epoeed  special  oaa  we«ild  subject  thea  to  "• 
eepr.  (C)  •est  X»9«  Ito  elaia  to  erig.  O.S.  govt,  work; 
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fir«scora  of  vocal  opposition  within  tho  naitjhborhood."  PI. Br.  *t  32,  that  m 
cum  would  stl9Batls«  tha  rasidanta  and  ineraaaa  uia  ehancas  ot   a  ralapsa   as 
tba  Ka^istrata  Judqa  pointad  out,  howavar.  thara  is  no  indication  that  tha 
raaidants  of  Oxford  Housa-Mallard  would  ba  raquirad  to  appaar  at  any  public 
■aatinqs,  rathar  than  an  aaployaa  or  raprasantativa  of  Oxford  Housa.  inc.  w« 
ara  also  syapathatle  to  plaintiff's  eoncara  that  avan  if  tha  Oxford 
•&a34  Housa-Hallard  raaidants  vara  not  raquirad  to  appaar  at  a  public 
•aatinq,  such  •  aaatinq  would  sarva  t«  focus  naiqhborhood  scrutiny  on  tha 
rasidanca  and  stiqBatiza  its  inhabitants  as  racovarinq  alcoholics.  Howawr, 
datarmininq  whathar  a  roquastad  accoaaodatien  is  raasonabla  raquiras,  aaonq' 
ethar  thinqs,  balancinq  tha  naads  of  tha  partias  involvad.  Smm.  •.q., 
Saith  «  Laa,  13  T.iA   at  931.  Zn  this  caaa  tha  burdan  en  tha  inhabitants  of 
Oxford  lousaHlallard  iaposad  by  tha  public  haarinq-- which  thay  naad  not 
•ttand<~doas  not  eutwaiqh  tha  villaqa's  intarast  in  applyinq  its  facially 
nautral  lav  to  all  applicants  for  a  apacial  osa  approval.  Oxford  Rouaa, 
Zae.  V.  City  of  Virqinia  Baaeh,  825  r.Supp.  at  xa«a.  Vublie  input  ia  an 
i^ertaat  aspact  of  aunielpal  dacisien  aakinq;  va  cannot  iapoaa  a  blankat 
raqulraaant  that  eitias  valva  thair  public  aetica  and  haarinq  raquiraaants  in 
•11  casas  lavolvlnq  tha  handleappad. 

(4]  Of  ceursa,  thara  ara  aany  seniaq  proeaduras  that  ara  laparaissibla 
ondar  tha  Act  aithar  as  vrlttaa  or  as  appliad.  A  preeadura  aay  not  ba  raquirad 
only  Of  tha  handleappad  but  net  ef  ethar  people.  Marbrunak,  Inc.  v.  city  of 
ttev,  974  P.3d  43,  4C  (<th  eir.X992).  A  procedure,  neutral  en  its  face,  aay 
net  be  applied  ia  •  diserialnatory  aannar.  Vetoaac  Oreup  Hoae  Corp.  v. 
Kentqeaery  County,  923  P.Supp.  X39S,  U97  (0.lid.l993).  Zn  the  case  at  bar. 
however,  the  ei^  oaiferaly  requires  •  special  nee  approval  for  non-peraitted 
•see—the  proeeee  is  aot  limited  to  the  handieapped.  Likavise,  there  is  no 
evidence  that  the  epeeial  oee  procedures  are  applied  ia  a  diserialnatory 
•aaner.  VlaiatifC  has  eaqqeeted  ao  reason— beyond  the  qeneralisad  arquaent. 
vhieh  we  reject  ••  iaeuffieieat,  that  poblie  heariaqe  are  detriaental  to  tha 
handicapped— that  Valatiae'a  procedures  violate  the  Aet. 

(fl(*)  tvea  theuqh  Palatine's  preeednree  do  net  theaselves  violate  the  Act, 
pUiBtitf  need  aet  resort  to  thea  if  such  resort  is  aanifastly  futile.  Sao, 
e.f.,  Oitford  Boose-C  v.  City  of  St.  Uois,  943  P.tupp.  199«.  1S70,  1S92 
(B.O.llo.1994)  (city  rootiaely  qraated  or  denied  varianees  or  conditional  usa 
approvals  based  on  aeiqhher  and  alderBanie  support  or  oppoeitien).  Zn  this 
case,  however,  Palatiae  has  an  "ojceaplary  record  in  respondinq  to  the  needs  o(- 
handieapped  individuals,*  Pi.  Short  App.  at  39  (Iteport  and  Keceaaendation  P 
«e),  iaelodiaq  individuals  with  snbstanee»abuse  probleas.  Indeed,  the  Villaga 
■has  aade  auaeroos  soaing  chanqes  ia  the  face  of  co— unity  oppoeitien"  in  order 
to  acceaaodate  the  handieapped.  Zd.  at  38  (Iteport  and  Keceaaendation  P  7«). 
Oadar  the  oireuastances  it  caaaet  be  said  that  resort  by  Oxford  Heusa'Mallard 
to  the  special  .oso  procedura  mold  be  futile.  Zd.  at  44  (Mpert  and 
■eceaaandation;  Ooaclosieas  ef  tav). 

eonelosion 
Za  a  ease  saeh  as  this,  where  plaintiff's  sole  arqoaent  is  that  the 
failed  to  aaka  a  vesseaable  aoeoiaodatiea  oader  the  Aet,  the  Villaqe 


villaqe 


■nat  be  af fecded  aa  oppertaaitv  to  aalM  saeh  an  •cceaaodation  pursuant  to  its 
own  lawful  p«ocoduros  ■  ■anless  It  is  clear  that  the  resolt  of  soeh  proeeduras  ic 
which  is  aet  ths  ease  here  before  plaintiff  will  have  a  ripe 

eepr.  (C)  «est  199<  Vo  claia  to  oriq.  0.9.  qovt.  workr 
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(CiC«    ••:     37     F.3<1     I2i0,     •1334) 

elaia.   Th«  pr«llainary  Injunction  is  vacatad  and  th«  casa  is  ramandad  to  z-t 
district  court  with  instructiens  to  dismiss  it  without  prajudica  to  cha 
plaintiff's  rolnstatlnq  it  at  an  appropriata  tlao. 

MMfXON,  Circuit  Jud9«,  concurring. 

Z  agra*  with  tho  court  tbat  tba  Oxford  Housa's  failur*  to  fellow  tha  ViHaqa 
of  Palatino's  precoduros  for  obtaining  a  special  usa  parmit— a  procadura 
raquirod  of  all  ethor  rasidanta-*is  fatal  to  its  Fair  Housing  Act  daia.  i 
writ*  saparataly  to  focus  en  som  aspects  of  this  caso. 

Tha  Oxford  Houaa  la  an  organisation  with  a  lefty  and  iaprassiva  goal;  it 
aaaka  to  aasist  raeevaring  aleehelies  and  drug  ahuaars.  That  honorabla  goal 
howavar,  do«a  net  put  the  Oxford  Bousa  above  the  law.  Yet,  tha  Oxford  House' 
has  adopted  a  rather  high-handed  policy:  *As  a  matter  of  practice,  Oxford 
■euae,  Zne.  does  net  seek  prior  approval  of  sening  reguletions  before  aovina 
into  a  residential  nelghberbeed.*  (PNl]  Apparently  •»>$  the  Oxford  Rouse 
believes  that  if  aeabers  of  the  group  aeve  in  quietly  without  notice  it  will  b* 
harder  to  evict  thea.  This  strategy  Is  evident  throughout  this  appeal.  As  a 
rationale  for  bypassing  talatlne*a  procedures  for  obtaining  a  special  usa 
permit,  the  Oxford  Beuse  asserts  that  Its  reaidents  (now  that  they  era  in 
place)  weuld  be  stigmatised  by  the  required  bearing.  Of  course,  had  the  Oxford 
■euse  net  disregarded  tha  law  la  the  first  place,  there  weuld  be  no  residents 
lllegelly  living  la  the  boose  who  could  be  stigmatised.  Za  seeking  affiraanca 
of  the  preliminary  Injoaetlen,  the  Oxford  ■euse  also  emphasises  the  bars  its 
residents  would  suffer  If  displaced.  Any  such  barm  Is  the  Oxford  Houae's  own 
delag;  again,  had  tha  Oxford  ■euse  net  prematurely  moved  the  occupants  into 
tha  house,  ao  dlsplacamaat  would  eeeor. 

m.  The  Oxford  ■ease's  stated  policy  also  explains  that  *(l]t  considers 
Itself  ae  different  from  a  biological  family  and  Its  members  juat  move  int6 
any  suitable  bouse."  ahlla  tha  Oxford  10080  may  consider  a  group  of 
oarelatad  people  living  oader  Its  reef  thm  same  as  blood  relations,  the  lak 
dees  aet.  Ceavare  ■oere  v.  Cast  develaad,  431  O.S.  4>4,  4**,  97  s.Ct. 
isaa,  193S-3«,  sa  l.ld.ad  S31  (1«77)  (strUlag  down  soning  ordinance  which 
limttad  tha  anaber  of  related  persons  who  eeold  live  in  a  houae  sened 
■lagl»>faally)  with  Vlllaga  of  ■elle  Terra  w.  Peraas,  4l«  O.s.  l,  94 
S.Ct.  1S3«,  3t  L.U.ad  797  (1974)  (opbeldlag  sealag  ordinance  which 
restricted  tha  anabar  of  oaralatad  persons  who  ceold  live  in  a  house  soned 
•laglo-f aally) .  Pathar,  traditional  aad  axtanded  faailias  receive 
eeastltotleaal  pretactlee  that  ladlvldoals  aad  groups  of  frianda, 
aegoalataaees  or  avaa  straagars  do  aet.  Sao  Moore,  431  O.S.  at  S03.  97 
t.et.  at  193t  ("tha  eeastltatloa  protects  tha  sanctity  of  tha  family 
precisely  baeaosa  tha  lastltatlea  of  tha  faally  la  deeply  rooted  in  this 
Vatlen's  hlstcry  aad  tradltloa."). 

Iba  TUlmge  mC  Palatiaa  is  wmry  supportive  of  programs  such  as  the 
Osfscd  ■oose**,  tat  It  has  lam  mad  ragolatloas  that  take  late  eensidaratien 
tha  rights  of  ottar  ptupettf  awaars.  Palatine's  facial  osa  proceas  is  net 
poaltlva.  Paqolramsnts  to  (allow  sacb  a  political  process— even  where  success 
may  ha  otcmrtala— eaaact  ha  discarded  as  "fstlla.*  Per  doea  peaaibla 
ceatrcrarsy  aaeaa  aal«hbara  «r  mlactad  officials  aaaa  fntlllty. 

eepr.  (C)  Vast  19»«  Pe  dala  to  orig.  O.S.  govt,  works 
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CONCURRING  OPINION 

If  th«  Villa9«  ot   PalAtiiw  rafus«4  a  ap«elal  usa  paralt,  aueti  danial  is  not 
autoBatiealXy  a  violation  ot  ttaa  Pair  Rouaing  Act.  Tba  Pair  Houainq  Ace 
raquiraa  "raaaonabla  aeeoaaodation.*  Xt  aay  vail  ba  that  tha  aecoaaodations 
tbat  tha  Oxford  Bouaa  aaaka  in  thia  eaaa  ara  net  raaaonabla  bacauaa  ot   eonc«rr.< 
for  tha  aafaty  of  tha  Oxford  Bouaa'a  raaidanta,  eoneama  for  preparty  rights  :-. 
ethara,  or  eencama  of  raaidanta  of  othar  ^roup  hoaaa,  for  that  aattar.  It, 
aftar  a  haaring,  tha  villaga  of  Palatlna  daniaa  tha  apaeial  uaa  paralt,  tha 
raaaonablanaaa  of  tha  acco— odatlona  aought  froa  tha  Villaga  vill  than  ba  at 
iaaua. 
BID  OF  DOCQMBCT 
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•  nut  V  i7« 
(Cita  aat  •?  V.S4  xoaa«  xff<  «•  sastax  (stk  eir. (Me.))) 

OXroRO  BOOSt-A;  Oxford  Houaa,  Zne. ,  Plaintiff s-Appallaas. 

V. 

CXTY  OP  omvnsZTY  eZTY,  Oafandant-Appallant. 
Mo.  f9-a3«9. 
Onltad  Stataa  Court  of  Appaals, 
Il9btb  Clrealt. 
Sutelttad  Jan.  »,  IfflC. 
Oaeldad  JUly  S,  199«. 
Oparaters  of  group  boaa  for  raeevarlag  alcehollea  and  drug  addieta  brought 
Pair  Boualng  Act  (PKA)  salt,  ehallaagiag  city 'a  soning  ban  on  occupancy  of 
alagla  faally  raaldaaca  by  any  group  of  four  onralatad  parsons  without  toning 
•maptlen.  Aftar  dlapota  was  rasolvad  aad  action  vaa  dlaalssad,  oparators 
•ooght  award  of  atternay  faaa.  Iba  Onitad  ttataa  District  Court  for  tha 
Bastam  District  of  Kisaovri,  Caorga  P.  6uan,  Jr.,  J.,  awardad  atternay  fa«s, 
and  city  appealed,  tba  Court  of  Appeala,  beken.  Circuit  Judge,  held  that  suit 
Has  aareaaonabla  due  to  operatara*  failure  to  glire  city  opportunity  to  grant 
roaaonabla  accoaoMdatioa  and,  tberefore,  could  net  auppert  award  under  catalyst 
tbaery. 
Bavarsad. 

(X)  czva.  MXGKtt  ia*« 

Vroivailiiig  party  in  Pair  leoaing  Act  (THA)  litigation  nay  be  awarded  costs  and 
roaaonabla  attorney  fees.     Civil  migbts  Act  of  X9«a,  •  axs (c)(3),  as  aaended. 
4a  v.s.c.A.  •  a«x3(c)(a). 

{3]  PDnua  ezvn,  wocipom  ka7a7.x 

X7eAU737.X 

Attomay  faa  award  to  prevailing  party  will  be  upheld  under  catalyst  theory  if 

Ilaintiff 'a  suit  was  in  fact  catalyst  for  defendant's  voluntary  coapllance.  anc 
f  that  eoaplianca  was  net  grataitona,  neaning  plaintiff's  ault  waa  neither 
trivoleua,  anraaaonabla,  nor  froundlaaa. 

(3]  PDnUO.  OOOKTS  k77« 

X70ak77« 

Whether  lawsuit  was  vnreaacnabla,  ae  that  any  voluntary  coapllance  by  defendant 

waa  grataitona  and  plaintiff  cannot  recover  attomay  fees  aa  prevailing  party 

andar  catalyst  thaery,  in  raviawad  da  novo. 

(4)  ezvzx,  9iaen  kat* 

7«k3tC 

Pair  Boaaing  Act  (PBA)  salt  by  aparatars  af  graap  heaa  far  recovering 
alceheliea  aad  drag  addieta,  challaagiag  saniag  ban  an  aeeupaney  of  alagla 
f aaily  rasidanea  by  any  graap  af  faar  naralatad  aaraoaa  without  soning 
aaaapitiaa,  waa  aiaraaaaaabla  tfaa  ta  aparatars*  failure  t«  give  city  opportunity 
ta  grant  raaaanabla  ■cwiiiedst  inn  aad,  tharaSara.  aeald  not  support  finding 
that  aparatara  fualifiad,  andar  aatalyst  tbaery,  aa  prevailing  party  entitled 
ta  attamay  faaa  whaa  alty  valaatarily  raaolvad  aattar  by  providing  occupancy 
Oapr.  (C)  Bast  X**«  Ba  elaia  ta  arig.  O.S.  govt,  werkr 
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•7  P. 3d  1032  PACE 

celt*  Mt  97  r.3d  ioaa«  it9«  «l  scttai  (ttn  cir.(iie.n) 
P«rBit  for  group  hea«.  Civil  Rights  Act  of  I9<«,  ■  «i3(e)(2).  as  amended 
43  O.S.e.A.  •  3«X3(e)(3). 

•loaa  John  P.  Mulligan,  St.  t«uis.  MO,  arguod,  for  •pp«llant. 

Ann  ■.  Lsvar,  St.  t>euia,  MO,  arguod  (Susan  A.  Alvarsen,  Marbare  A.  Castaan  or 
tha  briaf),  for  appallaa. 

•afera  MUM,   LOON,  and  MOMUS  SHZPPAM)  AIIMOLO,  Circuit  Judgas. 

tMOM,  Circuit  Jttdga. 

a«A  Oxford  leuaaa  ara  a  natlenvlda  natwerk  of  aalf'-govamlng,  transitional 
rasldaneas  wbara  racovarlng  alcehollca  and  drug  addicts  can  llva  in  a 
•uppertlva  group  sotting.  Oxford  Bouso  loeataa  Ita  group  heaas  In  rasidantial 
aalghborteeds.  Masldant*  soak  jetoa  la  tha  eaaaunlty,  pay  for  thalr  roea  and 
board,  and  ara  axpallad  If  thay  ralapsa.  To  ba  aeonoalcally  vlabla,  an  Oxford 
■euaa  aust  bav*  a  ainlaw  of  alght  to  twalva  rasldants.  Congroas  supports  tha 
group  boaa  cancapt.  •••  48  O.S.C.  s  300x-as.  But  tha  Oxford  Housa  sita 
salaetlaa  and  alnlauM  rasldant  erltarla  bava  put  Oxford  Mousaa  at  odda  with 
aany  local  soalag  officials.  (PNl] 

Pin.  Sao  City  of  Bdaends  v.  Oxford  Bousa,  Inc.,  ~-  O.S. ,  lis 

S.Ct.  177«,  Ul  L.Sd.ad  SOX  (199S);  Oxford  Bouso-C  v.  City  of  St. 
Louis,  77  P.Sd  a4»  (Sth  Clr.X9*«),  rotr'g  •43  P.Supp.  1SS« 
(B.0.Me.l9«4);  Unltad  Statas  v.  VlUaga  of  Palatlna,  37  p.3d  1330  (7th 
eir.l9*4)}  Oxford  ■euaa,  Zac.  ▼.  City  of  Virginia  Saach,  •3S  P.Supp. 
13S1  (B.0.Va.lS93)}  Oxford  Bottsa,  Znc.  v.  Tewisblp  of  Charry  Bill,  799 
P.SU9P.  4se  (o.M.j.xtta). 

aiMS  Xa  this  casa,  tba  City  of  Oalvarsity  city,  Missouri,  thraatanad  to 
•Viet  roaldaata  «bo  aevad  lata  "Oxford  Bouaa-A"  without  obtaining  tha  oeeupane> 
paralt  raquirad  by  tba  City's  soalag  erdlnaneas.  Oxford  Bousa-A  and  Its 
paraat,  Oxford  Boas*,  Zac.  (eellactivaly  "Oxford  Bousa"),  eoaaancad  this  actior. 
allaglag  that  tba  City's  soaiag  coda  Tiolatas  tba  Pair  Bousing  Act  ("PHA") , 
4a  O.S.C.  sa  acoi  «t  sag.,  and  othar  fadaral  lavs  by  dlserlalnatlag  against 
Oxford  Beosa'a  baadicappad  rasidaats.  Soaa  aeatbs  latar,  tha  City  aaandad  tha 
eoda  and  graatad  Oxford  Beosa-A  aa  occupancy  paralt  for  Its  tan  raaldants. 
Oxford  Bousa  diralssad  this  lawsuit  without  projudiea  and  than  was  awardad 
$3$, 000  ia  attoraay'a  faas  uadar  tha  faa  prerislmi  la  tha  PBA.  Tha  City  appaals 
tba  district  court'a  dacisioa  that  this  lawsuit  was  tha  eatalyat  for  tha  city*.' 
fa'verabla  actioa.  Our  raeaat  daeialon  la  Oxford  Bousa-C  v.  city  of  St. 
Leoia,  77  P.Sd  a4f  (Stb  Cir.XtM),  patition  for  cart,  fllad,  «4  o.s.t.w. 
3S0S  (Kay  a),  Xf*«)  (Bo.   SS-ISSS),  astabllshaa  that  tba  Uwsult  waa 
oaraasonabla  bacaaaa  Oxford  Bouaa  did  aot  first  giva  tba  city  aa  opportunity  tc 
■raat  a  rassonsbla  aocMMeSatioa.  Aceerdiagly,  wa  ravarsa  tha  faa  award. 

Z. 

Ob  Mly  19,  1S93,  OKfovd  ■euaa  laasad  a  beosa  ia  a  part  of  tha  city  sonad 
friaarily  far  aiafla-faaily  tfwaUiags.  Tba  eoda  dofinad  faaily  to  Includa  a 
group  of  tbraa  awralatad  iadiwidoals.  Oxford  Bensa  rasidonts  began  to  aova  in 
vitbout  applying  tar  tba  scaup aacy  parait  tba  City  raguiras  of  all  aaw 
Boauaaata  ta  aaaiira  oada  oo^pliaaea.  Bacaaaa  Oxford  Bouaa  plaaaod  to  housa  tan 
wirtlftn  roaidaata,  it  eaald  aot  bava  obtaiaad  aa  occupaacw  parait  without  an 
eopr.  (C)  «aat  XS»«  Bo  elaia  to  orig.  o.s.  govt,  werkr 
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(Cit*  ••*  •?  r.ad  xoaa,  •xoas,  tt<«  «l  3«««3x,  ••!  (ath  cir.(Me.))) 
•xaaptien  frea  th«  sinqla-faBlly  zoning  restriction. 

Mh«n  th«y  l«am«d  of  Oxford  Heusa's  actions.  City  officials  thraatanad  to 
•Viet  thesa  vhe  had  aovad  in  without  an  occupancy  parait.  Counsal  for  Oxford 
Heusa  askad  th«  City  to  "laava  tha  housa  alona."  Counsal  for  tha  City 
raspondad  that  Oxford  Bouso  sust  aithar  apply  for  a  spacial  usa  parait  which 
tha  City  would  proeass  quickly,  or  saak  taandaant  of  tha  toning  coda.  Tha  Citv 
proaisad  not  to  proeoad  against  paat  violations  if  no  rasidant  occupiad  tha 
housa  until  an  oeeupaney  parait  issuad. 

On  July  3«,  both  aidas  vant  to  court.  Tha  City  askad  a  stata  court  to  anforc* 
tha  codas.  Oxford  Beuaa  fllod  this  action  in  fadaral  court,  allaging 
violations  of  tha  FHA  and  othar  (adaral  statutas.  A  faw  days  latar,  raspondinq 
to  Oxford  Heusa  ••  saparata  adainistrativa  eeaplaint,  tha  Oapartaant  of  Houaino 
and  Orban  Oavalopaant  ("HOD")  filad  its  em  action  in  fadaral  court,  obtalnad  a 
taaperary  rastralalag  erdar  agalaat  aviction  of  tha  raaidants,  saa  43 
O.S.C.  •  3«10(a)(l),  and  than  aatarad  into  a  Consant  Ordar  in  which  tha  city 
agraad  not  to  aviet  aayeaa  for  XtO  days  if  no  aore  than  aight  parsons  eeeupiad 
Oxford  Beusa-A.  (m] 

m.  On  J^ril  ax,  X9*4,  tha  city  agraad  to  a  supplaaantal  Consant  Ordar 
allowing  nina  raaidants. 

••a  Oxford  Rooaa  appXlad  for  an  aaandaant  to  tha  City's  toning  ordinanea 
that  daflnad  a  "faally."  Although  tha  City  Council  rajaetad  Oxford  Housa 'a 
spaelfie  prepeaal,  it  aaandad  tha  coda  in  rahniary  X994  to  eonfora  to  a  stata 
•tatttta  which  previdas  that  tha  eXassifieation  "singla  faally  dwalling*  in  a 
sealag  law  "ahall  IncXada  any  Imb*  la  which  alght  or  fawar  unralatad  aantally 
or  physically  handleappad  parsons  raslda,  and  nay  IneXoda  two  additional 
parsons  acting  aa  houaaparanta  or  guardians."  Mo.Xav.stat.  s  •9.oaO(a).  Tha 
City's  aaandad  coda  provldaa  that  a  *saalX"  greop  hoaa  of  aight  raaidants  and 
two  beosaparaata  la  allawad  la  a  rasldaatlaX  araa,  and  furthar  providas  that  a 
Xargar  group  hoaa  aay  ba  allewad  "aa  a  eondltlenaX  asa.* 

Ibasa  cada  duuigaa  did  aot  aaeaaaarlXy  soXva  Oxford  Housa  *s  problaa  for  two 
raasons.  First,  tha  phrasa  "aantally  or  physically  handleappad  parsons"  in 
stata  law  doaa  net  apply  to  racevarlag  aleobolles  and  drug  addleta.  Sm* 
City  of  St.  Jesapb  ▼.  rrafarrad  •&9a4  Faally  Baaltheara,  Inc.,  as*  S.w.ad 
733,  7aS  (lle.App.xaf3).  imj     Sacand,  Oxford  Hoosa  Intended  to  operate  Oxford 
lease>A  with  tea  realdenta,  rather  than  eight.  Hevertheless,  construing  tha 
group  beae'a  two  effleera  aa  tbe  foaetieaal  eqalvaXent  of  bouseparants,  tha 
City  resolved  these  laaoee  la  Oxford  Bouse  *s  favor  and  granted  Oxford  Housa-A 
aa  occupancy  permit  to  uae  tbe  prealsea  as  a  "{ejeagregata  dwelling  housing  up 
to  10  persona." 

Fm.  Ibe  City  baa  net  eballeaged  tbe  eXala  that  Oxford  Bouae  raaidants 
are  "baadldappod*  (or  purposes  of  tbe  FHA. 

Four  day*  latar,  Osffecd  Bouae  aowed  to  dlsalss  this  lawsuit  without  prajudica. 
raservlag  tba  rlgbt  to  seek  atteraey's  fees,  ibe  district  court  dlsaissad  evar 
the  elty*s  ebjeetlea.  IFB41  OKferd  Bouse  then  aeved  for  aa  award  of  $3S.ooo  in 
•tteraey'a  feea,'tba  diatrict  court  granted  that  aetleo,  and  tbe  City  appeals. 

CDpr.  (C)  Bast  laaa  Bo  elala  to  orig.  O.S.  govt,  work: 
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rN4.    Procadurally,    th«r«   1*  nothing  wrong  with  proceeding   in  this 
fashion.      S««  Brown  v.   Local  SS,    X.8.Z.H.,    7<  r.3d  762.    766    (6th 
Cir.l99<);      •auagartnar  v.   Harriaburg  Rous.   Auth.,    31  r.3d  S4l,    sso   od 
Clr.X994).      Howavar,   whan  tha  City  oppcsad  diaaissal  en  this  basis,   th« 
court  would  bav*  baan  wall  advisad  to  consider  tha  aarits  of  tha  lawsuit 
and  Oxford  Houaa's  catalyst  theory  before  disaissing.      Zt  is  not  unusual 
for  conditions  to  ba  iaposad  when  disaissal  without  prejudice  is  granted 
lonq  after  a  suit  is  filad.     See  Kern  v.  TXO  Prod.  Corp..   73S  P. 3d  968, 
»72   (ath  Cir.l9t4). 

IZ. 

(X]C2]  Tha  provalling  party  in  PHA  litigation  may  ba  awarded  costs  and  a 
raasenatola  attemay'a  fee.  Sea  42  O.S.C.  •  3613(e)(2).  "Prevailing  party* 
has  tha  saaa  aaaning  as  it  does  under  the  aera  ganaral  civil  rights  statute, 
42  O.S.C.  •  X9t«(b).  f   42  O.S.C.  s  3602(e).  Daspita  tha  voluntary 
disaissal,  Oxford  Bousa  argues  that  it  should  ba  deaaad  a  prevailing  party 
because  its  suit  was  the  "catalyst*  for  the  City's  aeeoaaodatien  of  Oxford 
■euaa'a  requeat  for  a  ten-resident  group  beae  in  •  single-faaily  neighborhood. 
Ve  upheld  a  fee  award  under  the  catalyst  theory  if  plaintiff's  suit  was  in  fact 
a  catalyst  for  defendant's  voluntary  ceaplianee,  and  if  that  coaplianca  "was 
net  gratuiteus,  aeaning  the  plaintiff's  suit  was  neither  frivolous, 
onreasenabla  aer  groundless.*  Uttle  Sock  Sch.  Diet.  ▼.  Pulaski  County 
Special  teb.  Dist.,  0  I,   17  P.3d  260.  262  (Sth  eir.1994)  (quotation  eaitted) . 

(31(4]  tha  district  court  found  that  Oxford  Beuaa's  lawsuit  was  a  catalyst 
for  tha  City's  action  la  aaeadlng  Its  teaiag  cede  and  issuing  Oxford  Bevse  a 
tan-ra«ldaat  occupancy  permit.  Iha  eeurt  did  not  eensidar  tha  ether  catalyst 
tlisiui  Issoa— •whathar  tha  lawsuit  was  anroaseaabla.  Wm  review  that  issue  de 
novo.  •••  OsOldle  ▼.  tuna,  920  P.24  S29,  929  a.  7  (Sth  Clr.l990).  lased 
opoa  oar  roeaat  decision  la  Oxford  ■oass-C,  wa  ceacluda  that  tha  fee  award 
■oat  ba  rawarsad  baeaosa  tha  lawsuit  was  oaraasoaabla. 

eas  tha  soalaff  rsstrlctlon  at  Issoa  ^pUad  aqoally  to  haadicsppad  and  non- 
hsmHrappTd  parsana,  provldlaf  that  as  greop  of  tear  oaralatad  individuals 
oeiild  occupy  •  slagla-fsally  rasldaaea  without  obtalalag  sobs  type  of  toning 
axaaptloB.  Za  this  rogard.  tha  rastrletlee  Is  dlffaraat  thaa  tha  facially 
dlscrlalaatory  provlslea  lavalldatsd  ea  agual  pretaetlon  grounds  in  City  of 
Cloborno  w.  Cloborao  Uvlag  Caatar,  473  o.S.  433.  43S-37,  XOS  S.Ct.  3249,  3352- 
S3,  17  L.ld.ad  313  (19SS).  fhsraforo,  to  prove  oalawful  dlscrlalnatien,  Oxfor:. 
■eosa  had  to  prove  a  violation  of  fBl's  "rsasonabla  acco— Bdation*  aandate— 
that  tha  City  rofttsad  "to  aaka  roasonabla  acco— odatlooo  In  rules,  policies, 
praetleao,  or  oorrloos,  whoa  oaeh  aeegsaodatlono  aay  ba  aaeassary  to  afford 
[handleappod]  porsono  oqual  upp in t unity  to  osa  aad  oajoy  a  awalllng.*  42 
O.S.C.  O  3«e4(()(3)(l). 

ho  la  Oxtord  ■oooo-C,  Oicford  ■oass  oaod  befera  ajdwastlag  available,  aon- 
fotllo  pmtjodiiiss  oadar  tho  elty*o  sonlag  ordlaaaooo,  procadorss  which,  when 
Invohod,  prodoead  •  •raaooaablo  aooaaaodatloa"  of  Oxford  ■eosa's  desire  for  a 


tan  rooldont  or  sop  hsao.  tboo,  ths  tlalag  of  tho  lawsalt  was  aareaaanable.  As 
ttifor«  I 


oal«  la  ttifor«  Bomo-C,  r?  r.sd  at  asst 

tho  Ovf ord  ■o—ao  anot  flwo  tho  dty  a  clianco  to  aooeaaedata  thaa  through  tb* 
dty'o  ootohUohad  paiuaduiao  for  adjostlag  •X99»  tho  sonlag  ooda.  See 
Otaltod  statoo  w.  ▼UUfo  oC  talatlao.  37  P.34  uao.  U33  (7th  cir.X994); 

eopr.  (C)  Soot  199«  So  elalB  to  orlg.  o.S.  govt,  workr 
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(Cita  aax    •?   r.34  1033,    'loas,      !»•«  VL  3««9ai,    "i    (tth  Clr.dle.))) 
Oxford  Rous*,    Inc.   v.   City  of  Virginia  teach,    sss  r.Supp.    13S1,    i26i 
(I.0.Va.l993).     THo  fair  Housing  Act  de«s  not   'insulato   (tha  Oxford  Housa 
rssldants]    frea  lagitiaats  inquirias  dasignad  to  anabla   local  author itias  to 
■aka   Inforaad  dacisions  on  lening  issuas.  *     City  of  Virginia  ftaach,    135 

r.Supp.   at  12«3 In  our  ▼law,   Congrass  alae  did  not   intand  tha   fadaral 

courts  to  act  as  sening  beards  by  dacidlag  fact-intansiva  accouodation  iasuaa 
In  tbs  first  instsnes.  i»»uaa 

Oxford  Mottss  arguas  that  its  lawsuit  was  ascassary  to  stop  tha  city  froa 
intantlenally  dlscriainating  against  rssldants  by  thrsataning  thaa  with 
avictien.     Thsrs  ars  two  ebvieus  aaswars  to  this  centantion.     First,   it  la 
praalsad  upon  •  salf-iaflictad  wBuad.     Oxford  ■eosa  signad  a  laasa,  aovad  two 
rosidants  into  the  boas  without  ebtalalag  an  occupancy  parsit,   and  daclarad  its 
intant  to  violata  tha  toning  ordiaaaes  by  aevlag  a  total  of  tan  unralatad 
rasidsats  late  tbs  beaa.     Appamtly,  this  is  part  of  a  aationwida  Oxford  Rouaa 
stratagy  to  igners  local  lawo  that  trsat  its  rasidsats  diffarantly  than  saabars 
of  a  biological  faally,   (TVS]  and  to  prasaat  local  soning  officials  with  a  fait 
aceoapll  by  aowiag  late  a  rssidaatlal  aaighberbeed  without  soaking  prior 
approval.     Bswlag  prevoksd  the  City  into  taking  action  to  anforca  its  facially 
neutral  laws.  Oxford  lease  eanaet  bootstrap  itself  into  a  prevailing  party 
because  the  City  later  granted  aa  adalnistrative  accoaaodation  when  Oxford 
Bouse  eveataally  seoght  it.     See  Tillage  of  ralatiae,   37  r.3d  at  1334-35 
(Nanlen,  J.  eencarriag). 

rvs.  Oitford  ■euse's  belief  that  its  asabers  aust  be  treated  the  sasa  as  a 
blelegleal  faaily  la  highly  soapsct.     Caapare  Meere  v.  city  of  Cast 
Clevalaad,   431  O.S.  4*4,  91  •.Ct.  USa,  53  L.ld.3d  S31   (1977),   with 
Villaga  of  ■alia  T«rra  ▼.  Baraas,  414  O.S.  1,  •,  *4  «.Ct.  1S34,  1S41.  39 
L.ld.ad  7*7  (1»74).     Hm  asjority  la  City  «f  tdaswds  v.  Oxford  Bouse, 
Inc.,   -—  O.S.  —- ,  US  S.et.  177«,  Ul  L.Bd.3d  tOl   (IMS),  did  not  reach 
iaaaa,  and  tha  eoorta  la  Oatord  ■oaaa-C,  Valstlaa,  and 


▼iralaia  Saaeh  ceastruad  tha  fMk  aa  aet  arehibitlag  faaily-oriented 
saalag  raatrletloaa,  so  long  aa  tha  handicapped  are  treated  the  aaae  as 
other  oaralatad  par  seas. 

••4  Secaod,  ahlla  «a  can  aaally  laagiaa  sltaatieea  la  which  an  nm  anti- 
discriainatioa  plalatifC  aiabt  lagltiastaly  aaak  praliainary  injunctive  relief 
before  exhaoatiag  local  adaiaiatxatiwa  seaiag  raaedlas,   in  this  cass  adequate 
praliainary  relief  was  ehtalaad  by  lOD  la  a  separata  lawsuit  and  Consent 
Order.     Ihla  lawsalt  was  antlraly  psaaatara.     It  obtained  no  interia  relief, 
and  it  should  have  bean  diaalssail  vitheat  prajadiea  when  BOD  and  the  city 
signad  tha'  Cenasnt  Order. 

Zt  is  net  tha  foaetioa  of  tha  eatalyat  theory  to  encourage  rax  plaintiffs  to 
(ila  praaatara^  saparfloeaa  lawaaita  which  -ttaa  sputter  f itfally,  clogging 
diatrict  court"  dodiata,  ahila  plaiatiffo  txadga  through  tha  adalnistrative 
process,  hepafol  that  tha  paodiao  lawaaita  will  justify  attamsy's  fee  awards 
whaa  laeal  of  f  ieiala  a^lwloteativaly  aeeoaMdata  tha  dwelling  needs  of  the 
haadie^pad.     Baeaaaa  that  la  aaaaatially  what  happened  here,  and  because  our 
decision  in  Ovford  aeaas-C  eeafiraa  that  the  lawauit  was  uareaseaable,  tha 
distriet  eeurt'a  award  of  eeata  aod  attaaaay'a  faea  la  reversed. 
DO  OP  POCOMOT 

(O  aaot  i*M  Wo  claia  to  arig.  O.S.  govt,  works 
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MR  JEROME  WZCHER 

LAW  OFFICES  OF  SCHXHf  FXRSEL  t  BORHEY  LTD  

323  M  LaSAXXE  ST  SOITX  1910  "^~-        ~ 

CHZCACO  ZL  <0<0X-I103 

SUBJECT:  HDD  Cas«  ««■•:  0«lCaXto  County  Clinical  Car*  Foundation 
▼.  Tb«  City  ot  crogea 
BOD  Casa  ITuBbar:  0S-9S-00S«-t 

0«ar  Kr.  wianar: 

Tbia  lattar  is  in  raapenaa  to  your  notion  to  Oisaiss  tb* 
abov*  eaptionad  eoaplaint.  Essantially,  you  bav*  arguad  tbat  tho 
preposad  inbabitants  of  tba  Coaplainant's  Transitional  tiving 
Cantar  ar*  net  Baabars  of  a  protaetad  class  bacausa  tbay  do  net 
■aat  tba  definition  of  bandieapped  status,  as  defined  under  tbe 
Fair  Bousing  Act. 

•e  advised  tbat  tba  Oepartaent  disagraes  vitb  your 
eeaclusion.  Znitially,  Section  toa  (b)  (1)  (3)  and  (3)  of  tbe 
Fair  Bousing  Act  definea  bandicap,  vitb  respect  to  a  person,  as: 

(1)  "A  pbysieal  or  aental  iapairaaat  wblA  substantially 
liaits  one  or  aere  of  sueb  person's  aajor  life  activities, 

(3)  *A  record  of  baving  sucb  aa  iapairaent,  or 

(3)  'Being  regarded  as  bavlag  such  aa  tapairaent,  but  sucb 
tera  dees  net  iaelode  current,  illegal  ose  of  or  addiction 
to  a  controlled  substance  (as  defined  la  section  103  if  tbe 
Controlled  Substance  Act  (31  O.S.C.  103) . 

Vitb  respect  to  paragrapb  (i)  cited  above.  Subpart  D, 
Section  100.301  (a)  (3)  of  tbe  Act's  iaplsaentiag  regulations,  a 
pbysieal  or  aental  iapairaant  is  defined  as  any  aental  or 
.psyebelogical  disorder,  sucb  as  aental  retardatiea,  organic  brain 
syadroM,  nfitf**"*^  '^  f^«».i  nit.««  »twt  ■^^«#i«.  i««i^im 
^iaabliifel—.  Additionally,  tbe  lapleaeatiag  regulations  also 
state  tbat  ttaa  tera  pbysieal  or  asatal  laaalrasat  iaeludes,  but 
la  net  llaltad  to,  aoeb  diseases  sad  oendltions  as  ertbopedic, 
visual,  spssch  aad  bearing  tapairaents,  eerebral  palsy,  autisa, 

2ilepsy ,  •  anscular  dystrepby,  aultlple  aoleroais,  cancer,  beart 
•ease,  diabetes,  luaaa  XaBuaodefieleaey  Tiros  iafeetion,  aental 
retardation,  aiflt«»^«i  «h.i«m-  sr»m  «Aila»t—  (etber  tban  an 
addiction  caused  by  eorrent,  illegal  use  of  •  eeotrelled 
sobetaace)  aad  •lentiaiiM- 
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Paragraph  (b)  of  thm  —mm   ragulatiea  daflnaa  aajor  lifatia* 
aetlvitlaa  as  — aniny  foactlens  aueh  aa  earing  tor   ena's  amlt, 
parforaing  aanual  tasks,  walklag,  saalag.  haarlng,  spaaking, 
braatblng,  i««»Tiitia  and  worklM. 

Baeauaa  thm  eeaplalnant's  propesad  prograa  In  Its  totality 
indieatas  that  it  is  being  dasignad  to  assist,  heusa  and  previda 
tbarapautle  traataant  to  indivldnals  who,  aaeng  ethar  things, 
hava  laaming  dlsabilltias  and  aaotienal  lllaassas,  tha 
individuals  that  tha  Caaplaiaant  ara  attaapting  to  sarva  can 
raasonably  ba  axpactad  to  ba  ■asbars  of  tha  class  of  individuals 
with  handlcappad  status  that  tha  Pair  Bousing  Act  was 
spaeifically  aaandad  to  protaet.  Bacausa  tha  Ce^lainant  has 
axpraaaad  a  raasonabla  baliaf  that  a  diseriainatory  act  has  or  is 
about  to  occur,  mm  has  eoaeludad  that  It  has  preparly  axtandad 
its  jnrisdietlea  ovar  tha  Baspeadaiits  basad  upon  handieappad 
status. 

HDD  also  is  ot  tha  opinion  that  tha  fact  that  tha 
Coaplainant  fallad  to  apply  for  a  spaeial  usa  parait  or  toning 
varianca  naithar  dafaats  tha  Ooaplaiaaat's  standing  to  fila  a 
eoaplaint  with  BOD  aer  doas  that  fallora  pravant  BOD  frea 
assarting  its  jurisdletioa  ovar  tha  Baspcndants. 

Za  support  of  this  epiaioa  to  data,  BOD's  lavastigation  has 
ravoalad  that,  wtea  tha  Caaplaiaant  pwrhasad  tha  subjact  raal 
aatata,  it  was  sonad  for  rwaaarcial  purposas  and  that  typa  of 
prograa  tha  Coaylalaaat  wlahad  to  astabllsh  «t  tha  subjact  raalty 
was.  a  paraittad  asa  oadar  tha  fecaar  naiag  elassif  ieatioa.  Iha 
lavastlgatioa  has  also  ravaalad  that,  aaea  tha  City  of  Oragon 
laaraad  that  tha  Ceaplaiaaat  was  attsaptlag  to  lawfully  astablish 
a  hoaa  that  would  boosa-waxds  of  tha  ttata  of  Xlliaois,  ha 
anceuatarad  •abataatlal  oppositloa  frea  thaa  Stata  Baprasaatativa 
Paggy  von  Bargaa  aassals.  School  Board  Prasidaat,  Bob  Bydar  and 
local  rasidaats.  BDO's  lavastlgatioa  also  ravaalad  that  tha 
Oragoa's  City  Cooaell  aloe  took  daflaitiva  aetioas  to  pravant  tha 
Coaplainant  froa  opening  a  9Koap  haaa  la  tha  dty.* 


*.  It  Aoold  ba  aetad  that,  la  moo'm  aatlaatlen,  tha 
Coaplainant  utj  also  laotolly  aaM  tha  ZUiaeis  Oopartaaat  of 
Chiltfroa  aad  fumilj  Barwleas  sad  tka  aolMel  Board  that  is 
Mvamiag  tha  adacatliwi  af  Oragoa's  oUlftraa  aa  a  e»-Baspoadaats. 
aaneireg.  at  thia  polBt,  it  shsald  ba  am^MMlaaA  that  tha 
Coaplaiaaat  la  ao*  aadklag  to  flvthor  osapUaata  this  aattar  and 
ia,  la  good  faith,  attaaptlag  to  raaeh  aa  aaieabla  solution  to 
tha  preblaas  that  hawa  baaa  saiaad  la  thia  aaaplaiat. 
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Cen««qu«ntly,  given  th«  fact  that  th«  Coaplainant's  pcograa 
vaa  a  paraittad  uaa  whan  ha  aequirad  tha  preparty,  ROD' a  poaition 
la  that  ha  bad  no  ebligatien  or  duty  to  obtain  or  apply  for  a 
apaelal  uaa  parslt.   Additionally,  It  la  BDD'a  pealtlon  that  tha 
eourt'a  ruling  In  Tha  Onitad  staf  v.  ttta  vill«aa  ag  »«i«fein« 
Tiiinaia.  )7  r.3d  1330  (7th  Clr.  1994).  In  Which  It  bald  that 
Oxford  Houaa  vaa  raqulrad  to  apply  for  a  toning  varlanea  or  a 
apaelal  oaa  parBlt  prior  to  aaaarting  a  cauaa  of  action  for 
failing  to  roaaonably  acco— odato  a  Ceaplalnant'a  handicap  vaa 
praaatura,  ia  not  applicablo  to  tha  eaao  at  band.  Ivan  if  tha 
City  rosonad  tha  Ceaplaiaant'a  raalty  for  noodiacriainatory 
raaseaa,  givaa  tha  laval  of  eppeaitioa  Mr.  ■arlroaa  oneountarad 
frea  tha  eoaaaaity,  applying  for  a  apocial  vam  porait  veuld  hava 
boon  aanifaatly  futilo.  Tharofora.  no  io  of  tha  opinion  that 
tha  Coaplaiaaat  4fO*m  aat  lack  Jariadietioa  baeauaa  tha 
Caaplatnant  fallad  ta  aidMoat  all  local  vaaadiaa.* 

you  hava  alao  aaaartad  that  baeauaa  lOD'a  invaatigatien  baa 
aacaadad  bayend  100  dava,  tha  iavaatigatiaa  ahauld  ba  eoneludod 
aad  tha  caaplalnt  ba  diaalaaad.  Aa  Z  aa  aura  yea  ara  vail  avara, 
tha  iaDlaaaatiaf  cagolatlaaa  atata  that  IDD  abaU  eaaplata  ita 
iavaatigatiaa  withia  100  daya  aC  tba  filiag  •€  a  aaaalaint  oalaaa 
it  ia  atbarwiaa  iavraetieabla.  Civaa  tba  Mnant  mi   infaiaatien 
that  baa  baaa  aaadad  ta  ba  aallaatad  aal  aaalysad.  It  ia  nD'o 
aaaitiaa  that  tbia  iavaatigatiaa  ia  aat  eaa  that  aaald  bava  baaa 
caaaaaablf  ■■■■laiii  witbia  mm  bawltii  daya  t  tka  (iliaf  af  tba 

OMBlaiBt. 


riaaUr*  i*  *i— li  fco  ■•«•«  «M«  HD  ii     _ 

rafrdtaf  tfea  MElM  •*  tta  CHplaiat'o  allagati 
latta*  io  aalaly  iMaalod  aa  a  laaaaaaa  ta  year 
waaaat  ta  la-avalaata  ufcatbT  lOD  baa  JtviodiatMa  o«ar  tbia 
■attar.    It  oiaaH  olsa  fea  aata«  tbat  lOD  Io  otlU  oetlvaly 
aaalrtag  ta  taaiUtata  a  aaaailUttaa  anaaaaat  lita aaa  tba  Ci^ 
oC  Oraaaa  aat  tba  C— aloliial.    boaaodiaglf*  HD  will  valay  aay 
aaaailiatagy  aMav  aaia  aitbar  by  tba  OMtlaiaaat  m  tba 
•aaaaadaat  ta  tba  afpcaariata  pactiaa.    MD  vlU  alaa,  aa  ita  ova 
'  Itiaa,  aCfar  oamotlowo  gafgtit  "^  ooloabla  oattlaaaat  af 


*.    «t  ibaaH  oloa  ka  aotat  tbat  tba  r—wlaliioiif  baa  allagad 
tbat  tta  dtf  mi  Oragaa  ia  oppaaiag  bia  tsaaaitiaaal  Uviag 
fcaaraa  baoaoaa  It  «aaa  aat  aaat  Uaafeo  taaitiag  vitbia  tba 
aaaaaai^  or  attaadiaf  ita  aebaala.    Aoaariiaflf,  by  law,  HID 
•ill  alaa  iaearvarata  thia  allagaHaa  lata  tba  iavaatigatiaa 
prior  ta  aakiag  a  f  iaol  dataraiaatiaa  aa  ta  tba  aarita  of  tba 
plaiaaat'a  aaaalaiat. 
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"'•■«'  (312)  186-3739 

'  loBorabl*  Jaamm  B«za««#  N&yer 
City  of  0r«9en 
lis  Worth  Third  fltrMt 
Ofqen,   IL     61061 

•UBJSCTt  DalCAlb  Ceonty  Cllaieal  C«r«  Pooadatien  ▼.  City  of 
Orafoa 
BUD  Cam  Voabort   0S-»S-00Se-8 

Filing  OAtat  OetebMr  24,  1994 

0«ar  Mayor  J«rBast 

This  is  to  infezB  yea  that  th«  Dapartmant  of  Housing  and 
Urban  Oavalopaaat  anaat  dindas  tha  aheva-rafaranead  eeaplaint 
baeauaa  tha  atatatery  paried  for  eeoBMneing  a  civil  aetlea  in 
this  Bat tar  haa  axpizad. 

Saetien  610  (g)  (2)  (C)  of  tha  fair  loaaing  Aet  raquiras  tha 
Dapartatant  to  rafar  any  aattar  iBrelving  tha  lagality  of  any 
itata  or  local  seniag  or  ethar  land  vaa  law  or  erdinanea  to  ^ha 
Attomay  Canaral  for  aporepriata  action.  The  aobiaet  eoaplaint^ 
which  involvas  tha  lagality  of  a  local  toning  ordinance,  was 
rafarrad  to  tha  Xttomay  flanaral. 

flaction  614  (b)  (1)  (B)  of  tha  fair  Hoaaing  Act  stipolatas 
that  tha  Attomay  Ganaral  say  co— snca  civil  action  in  United 
States  district  court  "...  not  latar  than  tha  expiration  of  18 
■enths  after  tha  data  of  tha  oeeorranca  or  tazmiaation  of  tha 
alleged  discriainatory  housing  praetica".  Tha  Attorney  General 
recently  notified  the  OapartaMnt  that  the  atatutory  period  for 
cesnaencing  a  civil  action  in  thia  aatter  expired,  thereby 
precluding  furthar  action* 

Motwiths tending  thia  diaaissal  by  BUD,  the  rair  Bousing  Act 
providaa  thAt  the  ceaBlainaat  aay  file  a  eivil  action  in  an 
appropriate  federal  diatriet  eourt  or  atate  court  within  two 

Xeara  after  tha  oeeurraaea  or  tazaiaatioa  of  the  alleged 
iaeriainatery  hoooiag  practice.  The  eesButation  of  this  two* 
year  period  dees  not  Inolndo  tha  timm  dnxiag  which  thia 
adminletrative  preeaadiag  waa  ponding. 
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In  conclusion,  HUD  has  dstszvinsd  that  it  both  has 
jurisdiction  ovsr  this  aattar  and  an  affiraatlv*  duty  to  attaapt 
to  facilitata  a  conciliation  agraaaant  that  will  protact  tha 
intarasts  of  all  partias  involvad  in  this  disputa. 

If  you  hava  any  quastions,  comnants  or  suggastions  ralatad 
to  promoting  an  agraaabla  conclusion  to  this  invastigation, 
plaasa  faal  fraa  to  contact  Mr.  Jia  Wabstar  at  (312)  353-9144. 


Sincaraly, 


^OUh^-"^ '  ^^^ 


Barbara  M.  Knox,  Oiractor 

Fair  Housing  Enforcaaant  Cantar 
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MONZCXVAL  KZGBTS  TO  KSGOLATE  OtOOP  BOHES 
STUZMCTHENgP  BY  IttCENT  DECISICTIS 

by  Thomas  R.  Buniey  and  Jerome  Nlener. 
Attorneys  for  the  Villa9e  of  Palatine 

HfTBOUUCTlOW 

The  law  regarding  how  far  Bunldpalltles  can  go  under  the 
Federal  Fair  Housing  Act  In  regulating  group  homes  continues  to 
evolve.  There  are  encouraging  signs,  from  a  municipal  attorney's 
standpoint,  and  froa  sane  recent  federal  district  and  circuit 
court  decisions.  In  the  zoning  field,  these  decisions  point  out 
the  need  to  balance  considerations  of  detriment  to  the 
nunicipality.  Its  residents  and  the  neighborhood  against  the 
benefits  to  the  group  heme.  In  the  area  of  enforcement  of  the 
Life  Safety  Fire  Code,  recent  decisions  are  beginning  to  give 
guidance  to  the  municipal  practitioner  regarding  the  balance  that 
must  be  considered  in  evaluating  the  needs  of  the  disabled  versus 
fire  safety  considerations  in  determining  whether  a  municipality 
has  reasonably  acccomodated  the  handicapped. 

Although  the  Supreme  Court's  recent  decision  in  City  of 
Edmonds  v.  Oxford  House,  Inc.,  —  O.S.— ,  115  S.Ct.  1776  (1995), 
held  that  unrelated  persons  occupancy  restrictions  were  not  exempt 
fr«B  the  Act#  ••  a  general  matter,  the  municipal  practitioner 
should  be  encouraged  by  a  trend  towards  a  more  balanced  view  of 
the  needii  of  the  handicapped  versus  the  obligations  of  a 


ThOBSs  R.  Bumey  and  Jerea*  Nt«n«r  are  partners  in  th«  Chicaqo  law  fim 
of  Sehain,  Flrsel  4  Buxney,  Ltd.  Tha  fixa  r«pr«s«nts  savaral  aunlcipalitias 
and  haa  raprasantad  tha  Villaga  of  Palatina  and  tha  City  of  Oragon  in  Fair 
Bouaing  Act  aattars. 
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nunlcipality  when  federal  courts  consider  enforcement  of  the  Fair 
Housing  Act.  The  following  cases  are  of  particular  Interest. 

FKCJMT  KOMIMG  CJiSKS 

In  1994,  the  Seventh  Circuit  made  It  clear  In  Dnited  States 
V.  Village— of  Palatine,  37  F. 3d  1230  (7th  Clr.  1994),  that  a 
municipality  must  be  given  the  opportunity  to  acconsaodate  a  group 
home's  request  through  the  municipality's  established  zoning 
procedures  for  adjusting  zoning  before  the  group  home  can  complain 
that  the  municipality's  actions  have  violated  the  Fair  Housing 
Act's  requirement  for  a  reasonable  accommodation.  That  decision 
has  now  been  tinequl vocally  adopted  In  the  Eighth  Circuit. 

He  must  begin  our  analysis  with  the  case  of  Oxford  House-A  v. 
City  of  University  City,  1996  ML  368921,  a  July  5,  1996,  Eighth 
Circuit  decision.  Oxford  Houses  are  a  nationwide  network  of 
residences  for  recovering  alcoholics  and  drug  addicts.  In  this 
case,  Oxford  House  followed  the  same  procedure  it  has  followed 
throughout  the  country  In  moving  people  into  the  house  without 
applying  for  occupancy  permits  or  zoning  approval.  When  the  City 
objected  and  advised  Oxford  House  that  It  must  either  apply  for  a 
zoning  uise  permit  or  seek  an  amendment  of  the  zoning  code,  Oxford 
House  con^lalned  to  the  Department  of  Housing  and  Orban 
Development,  which  then  filed  an  action  against  the  City  for 
violation  of  the  Act.  The  City  entered  into  a  Consent  Order  with 
the  government  to  allow  Oxford  House  to  apply  for  an  amendment  to 
the  zoning  ordinance.  That  process  concluded  In  an  accommodation 
by  the  City  with  regard  to  the  number  of  individuals  who  could 
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occupy  the  previses.  Oxford  Hous*  than  dismissed  the  lawsuit,  but 

filed  for  attorney's  fees.   The  trial  court  granted  Oxford  House 

$35,000.00  in  attorney's  fees  on  the  theory  that  the  litigation 

was  the  catalyst  to  the  final  acceanodation. 

In  an  attention  getting  decision,  the  Eighth  Circuit  said 

absolutely  no  and  reversed  the  trial- -court's  decision.   Rather 

than  viewing  the  litigatloo  as  a  catalyst,  the  Eighth  Circuit 

found  that  Oxford  Rouse's  suit  was  unreasonable,  premature,  and 

superfluous.   The  court  referred  to  the  Palatine  decision  and  the 

recent  Eighth  Circuit  decision  of  Oxford  House  v.  City  of  St. 

Lotti»>  77  r.  3d  249  (8th  Cir.  1996)  (which  will  also  be  reviewed  in 

this  article),  in  holding  that  Oxford  House  aust  exhaust  its 

administrative  r  ems  dies  before  complaining  of  a  federal  violation. 

As  the  court  stated: 

"In  our  view.  Congress  also  did  not  intend  the  federal 
courts  to  act  as  soning  boards  by  deciding  fact- 
intensive  aceoaMedation  issues  in  the  first  instance." 


Oxford  House-A  v.  City  of  Oniversitv  Citv.  1996  ML  36S921,  at  23. 
The  court  then  dispensed  with  Oxford  House's  argument  that  the 
lawsuit  was  necessary  by  referring  to  the  basis  for  the  lawsuit  as 
litigation  "preadsed  vpon  a  self-inflicted  wound".  Id. 

In  Oxford  House  v.  City  of  St.  Louis.  77  r.3d  249  (8th  Cir. 
1996),  the  Kighth  Circuit  adopted  the  Seventh  Circuit's  decision 
in  the  Palatine  case  and  held  that  Oxford  House  must  seek  a 
special  use  before  it  could  claim  a  violation  of  the  Act's 
requirement  for  reasonable  accommodations.  Significantly,  the 
Eighth  Circuit  held  that  the  8-person  limit  of  the  St.  Louis 
zoning  law  was  rational  and  not  in  violation  of  the  Act.   It  found 
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that  thtt  City  had  a  lagitinata  intarast  in  dacraasing  congestion 

and  noisa  which  was  raasonably  zalatad  to  tha  8-pazson  rule.   As 

the  court  notad: 

"Tha  City  doas  not  naad  to  assart  a  specific  reason  for 
choosing  8  as  tha  cut-off  point,  rather  than  10  or  12. 
'[EJvary  line  dratm  by  a  legislature  leaves -some  out 
that  might  well  have  been  included.  That  exercise  of 
discretion,  however,  is  a  legislative,  not  a  judicial 
function.'  [Citation  omitted]  We  conclude  the  City's 
8-person  restriction  has  a  rational  basis  and  thus  is 
valid  under  the  Fair  Housing  Act.  (Citation  omitted]" 

Id.  at  252. 

The  St.  Louis  case  also  addressed  the  effect  of  derogatory 

statements  by  representatives  of  the  municipality  on  the  question 

of  whether  the  municipality  itself  has  violated  the  Act.   The 

court  made  a  distinction  between  the  actions  of  the  municipality 

and  evidence  regarding  the  beliefs  of  individual  city  officials. 

"Having  concluded  Oxford  House  did  not  show  the  City 
treated  the  Oxford  Houses  differently  from  any  other 
group,  we  believe  the  City's  enforcement  actions  were 
lawful  regardless  of  whether  some  City  officials  harbor 
prejudice  or  unfounded  fears  about  recovering  addicts." 

Id.   Tha  court  than  ruled  in  favor  of  St.  Louis  and  required 

Oxford  House  to  apply  for  a  zoning  variance  expressing  no  opinion 

about  whether  such  a  variance  must  be  granted  by  the  City. 

In  tha  case  of  Bronk  v.  Ineichen,  54  F.3d  425  (7th  Cir. 

1995) ,  the  Seventh  Circuit,  citing  its  decision  in  Palatine  held 

that  tha  requiramant  of  reasonable  aceoonodation  does  not  entail 

an  obligation  to  do  avarything  humanly  pessibla  to  acccoBnodate  a 

disabled  parson;  cost  (to  tha  defendant)  and  benefit  (to  the 

plaintiff)  merit  consideration  as  wall.   Tha  court  want  on  to 

state  that  tha  concept  of  necessity  requires,  at  a  minimiim,  tha 
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showing  that  ths  desired  accomnodation  will  affiznatively  enhance 
a  disabled  plaintiff's  quality  of  life  by  ameliorating  the  effects 
of  the  disability. 

In  Bryant  Woods  Inn  ▼.  Howard  County,  Haryland,  911  F.  Supp. 
918  (D.  Md.  1996) ,  the  court  engaged  in  a  lengthy-  discussion  of 
the  three  theories  upon  which  a  cause  of  action  for  ▼iolation  of 
the  Fair  Housing  Act  nay  arise.  Refer  to  this  case  for  an 
overview  of  the  law  on  claims  of  intentional  discrimination, 
discrimination  based  on  disparate  impact  and  discrimination 
because  of  a  failure  to  reasonably  accomnodate .  After  reviewing 
the  basis  for  tAe  claims  in  each  of  these  areas,  the  court  held 
that  Howard  County  had  not  violated  the  Act. 

On  the  lighter  side,  Brandt  v.  Village  of  Chebanse,  82  F.3d 

172  (7th  Cir.  1996),  is  a  tongue  and  cheek  opinion  from  Judge 

Easterbrook  that  reminds  us  that  there  are  in  fact  limits  as  to 

how  far  courts  will  allow  groups  to  wrap  themselves  in  the  mantle 

of  the  Fair  Housing  Act  in  an  attempt  to  avoid  municipal  zoning 

restrictions.   The  court  reminds  us  that  developers  seeking  to 

use  the  Act  as  a  swozd  to  cut  through  municipal  restrictions  in 

multiple  family  housing  had  better  try  a  new  approach.  The  court 

concluded: 

"Unless  the  Fair  Rousing  Act  has  turned  the  entire 
United  States  into  a  ■nlti-family  dwelling  zone,  Brandt 
must  lose.  It  doesn't,  so  she  does." 

Id.  at  175. 
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HECEHT  LITB  SAUTT  CXSZS 

Recently,  federal  courts  have  had  the  opportunity  to 
determine  the  extent  that  the  Fair  Housing  Act  will  require 
restrictions  on  enforcement  of  the  Life  Safety  Fire  Code.  Again, 
the  balancing  test  has  been  applied.     ' 

Proviso  Association  v:  Village  of  Westchester/  914  F.  Supp. 
1555  (N.D.  111.  1996),  involves  a  claim  that  the  Act  was  violated 
because  of  intentional  discrimination  and  a  failure  to  provide  a 
reasonable  accommodation.  The  case  involves  a  claim  that 
enforcement  of  a  sprinkler  system  requirement  violated  the  Act. 

Proviso  Association  of  Retarded  Citizens  provides  community 
integrated  living  arrangements  C^CILAs")  for  persons  with 
developmental  disabilities.  Proviso  purchased  a  two-flat 
building  located  in  the  Village  of  Westchester,  Illinois,  with 
the  intent  of  using  each  apartment  as  a  CIZA  for  three 
developmentally  disabled  adults.  Each  CILA  operates 
independently  of  the  other  with  three  adult  males  in  one  and 
three  adult  females  in  the  other.  Each  resident  is  physically 
able-bodied  with  normal  hearing  and  eyesight. 

Westchester  adopted  the  Building  Officials  and  Code 
Administrator a  Basic  Building  Code  (^BOCA*)  and  the  National  Fire 
Prevention  Association  Life  Safety  Code  (*Life  Safety  Code")  for 
use  in  determining  classification  of  buildings.  The  property 
purchased  by  Proviso  was  classified  as  R-3  "Residential  Use." 
Following  an  inspection,  Westchester  found  the  dwelling  to  comply 
with  all  village  codes  and  ordinances  applicable  to  an  R-3  use 
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structure,  but^^lhat  Proviso's  intended  use  would  cause  the 
reclassification  to  1-2  or  R-2  under  the  BOCA  code.  Under  either 
of  these  classifications.  Proviso  would  be  required  to! install  a 
sprinkler  system  and  obtain  a  Special  Use  Permit.  Proviso  then 
requested  an  accamnodation  of  waiver  of  the  sprinkler  system 
requirement  and  tha  issuance  of  a  Special  Dse  Permit  on  the 
condition  that  no  mora  than  three  persons  reside  in  each  CILA. 
Westchester  denied  the  requested  accommodation  and  Proviso  sued 
for  violations  of  the  Act. 

As  a  preliminary  matter,  tha  court  found  that  there  was  no 
basis  for  a  claim  of  discriminatory  use  classification  noting 
that  "the  FHA  does  not  parmit  this  court  to  act  as  a  *Super-Board 
of  Trustees'  to  preempt  a  municipality's  zoning  or  use 
classification".  Id.  at  1561.  This  finding  is  a  logical 
extension  of  tha  Palatine  and  St.  Louis  cases  and  adds  further 
weight  behind  tha  argument  that  tha  Fair  Housing  Act  does  not 
preempt  local  zoning  regulations. 

As  to  whether  Proviso's  request  for  a  waiver  of  the 
sprinkler  requirement  constitutes  a  reasonable  acconmodation, 
Westchester  first  claimed  that  this  issue  was  not  ripe  relying  on 
the  Palatina  caaa.  Bowavar,  tha  court  held  that  this  case  is 
distinguishable  froai  tha  Palatine  case  because  Palatine  had  no 
opportunity  to  award  tha  pazmlt  or  to  make  an  accoanodation .  In 
contrast,  Proviao  made  a  formal  request  to  the  Village  Board  of 
Truataas  for  waivar  of  tha  sprinkler  requiramant,  which  request 
was  rejected.  Tha  court  held  that  the  issue  of  reasonable 
aceonotodation  waa  therefore  ripe.    Such  a  finding  is  fully 
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consistent  with  the  Seventh  and  Eighth  Circuit  decisions  in 
Palatine  and  St.  Louis. 

i  The  court  then  reiterated  the  holding  in  the  Bronk  case  that 
the  accommodation  must  be  reasonable  and  necessary.  As  in  Bronk. 
thei  court  cited  limitations  on  the  Fair  Housing  Act's  scope 
noting  that  "reasonableness"  does_joot  entail  an  obligation  to  do 
everything  that  is  humanly  possible  to  accommodate  a  disabled 
person.  Equally  "necessity"  requires  at  a  minimum  a  showing  that 
the  accommodation  will  affirmatively  enhance  a  disabled  person's 
quality  of  life  by  ameliorating  the  affects  of  the  disability. 

The  court'  went  on  to  state  that  an  accommodation  is 
reasonable  when  Tit  imposes  no  undue  financial  or  administrative 
hardships  on  the  defendant  making  the  accommodation  and  when  it 
does  not  undermine  the  basic  purpose  of  the  requirement".  Id.  at 
1562.  In  this  case.  Proviso  requested  non-enforcement  of  a  rule 
for  which  Westchester  had  not  mentioned  any  hardship  resulting 
from  such  non-enforcement.  Nestchester  presented  no  evidence  that 
the  waiver  of  a  sprinkler  system  would  put  Nestchester,  its 
residents  or  the  residents  of  the  Proviso  dwelling  at  any  more 
risk  from  fires  then  before  Proviso  occupied  the  dwelling. 
Proviso  had  Installed  fire  and  smoke  alarms  linked  to  the  fire 
department  end  each  resident  of  the  CILAs  had  practiced 
evacuating  the  building  in  under  three  minutes.  The  court 
determined  that  a  waiver  of  the  sprinkler  requirement  therefore 
would  not  undermine  the  Life  Safety  Code.  The  court  found  that 
the  minimal  burden  to  Nestchester  did  not  outweigh  the  cost  of  e 
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$20,000  -  $30,000  sprinkler  system  and  th«  waiver  was  a 
raasonabla  request. 

As  to  the  necessity  for  the  accommodation,  Westchester 
claimed  that  the  sprinkler  requirement  was  imposed  because  the 
Proviso  residents  were  a  non-family,  not  because  they  were 
disabled.  The  court  disagreed  and  pointed  to  thcBOCA  code 
which  considers  one  adult  a  family  and  the  village  code  which 
allows  three  lodgers  or  borders  to  reside  with  a  family  in  a 
single  family  residence.  This  means  that  up  to  four  unrelated 
adults  should  be  able  to  reside  in  each  CIIA.  The  Proviso 
dwelling  had  niore  safety  features  and  its  residents  had  better 
evacuation  training  than  the  average  single  family  dwelling. 
Under  these  circumstances,  the  court  found  the  waiver  of  the 
sprinkler  requirement  a  necessary  and  reasonable  acconnodation 
under  the  Act. 

Finally,  the  Westchester  decision  imposed  a  very  strict  and 
exacting  standard  on  those  claiming  intentional  discrimination. 
The   court   held  the   statements   at   issue  may  have   shown 
misunderstandings  and  ignorance,  but  not  discriminatory  intent. 
Also,  there  was  no  evidence  of  coercion,  intimidation,  threats, 
or  interference. 

A  second  recent  decision  out  of  the  Northern  District  of 
Illinois  addresses  the  Fair  Housing  Act  and  the  limits  it  imposes 
on  the  application  of  the  Life  Safety  Code  to  group  housing 
arrangements  for  the  handicapped.  Alliance  For  the  Mentally  111 
V.  City  of  Naperville,  923  F.  Supp.  1057  (N.D.  111.  1996),  is  a 
case  involving  a  claim  of  disparate  treatment  and  a  failure  to 
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previd*  a  r«asonabl«  aeconraodation.  Thara  tha  court  took  a 
dianatxically  diffaxant  viaw  than  tha  court  in  Wastchastar  and 
dacidad  that  tha  Llfa  Safaty  Coda  on  its  faca  violatas  tha  Fair 
Housing  Act.  Although  tha  opinion  finds  tha  sprinklar 
raquiramant  at  issua  in  tha  casa  a  violation  of  ttia  Act  undar  a 
.  raasonabla  accommodation  analysis,  it  is  tha  court's  finding  that 
cartain  provisions  of  tha  Lifa  Safaty  Coda  in  ganaral  ara  invalid 
which  must  piqua  tha  municipal  practitionar '  s  intarast.  Tha  court 
hald  that,  as  a  ganaral  mattar,  anforcamant  of  municipal 
ordinancas,  i.a.  tha  Lifa  Safaty  Coda,  whan  it  comas  to 
handicappad  housing,  violatas  tha  Fair  Housing  Act.  Tha  court 
than  shiftad  tha  burdan  to  tha  municipality  to  dafand  why  tha 
ordinanca  is  justifiad.  Bacausa  tha  coda  ragulatad  a  spacific 
group,  tha  "maaningful  proportion"  of  which  ara  handicappad,  tha 
court  hald  that  "Maparvilla '  s  fira  pravantion  coda  discriminatas 
on  its  faca  against  handicappad  parsons."  Id.  at  1070. 

Tha  court  found  that,  whila  naithar  tha  Naparvilla  coda  nor 
tha  Lifa  Safaty  Coda  usad  tha  word  "handicappad"  or  "^disabled, " 
tha  spacial  provisions  for  a  rasidantial  board  and  cara  occupancy 
("RBCOs"),  tha  fira  coda  classification  of  tha  rasidanca,  apply 
mainly  to  handicappad  parsons.  Naparvilla  arguad  that  tha  Lifa 
Safaty  Coda  doas  not  discriminata  on  its  faca  bacausa  an  RBCO 
could  ba  usad  to  housa  tha  non-handicappad.  Tha  court  disagraad 
and  found  that  aany  groujps  thought  to  ba  non-handicappad  ara  in 
fact  handicappad  and  tha  onas  that  ara  not  handicappad  maka  up  a 
vary  small  parcantaga  of  RBCO  rasidants.  Naparvilla  also  arguad 
that  tha  Lifa  Safaty  Coda  doas  not  discriminata  on  its  faca 
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because  it  applies  to  th«  use  of  property,  not  the  capabilities 
of  its  residents.  Nhile  the  court  acknoifledged  the  fact  that  the 
RBCO  provisions  apply  to  buildings  that  provide  personal  care 
services  and  hot  buildings  that  house  handicapped  persons,  the 
court  dismissed  this  arguaent  holding  that  "discrimination  that 
is  aimed  at  the  effects  of  a  handicap  rather  than  aimed  at  the 
actual  handicap  may  still  qualify  as  discrimination.*  Id. 

The  court  then  held  that*  since  the  Alliance  showed  that  the 
Life  Safety  Code  discriminates  on  its  face,  Maperville  had  the 
burden  of  justifying  its  discriminatory  requirements.  Maperville 
attempted  to  do  so  on  the  ground  that  the  requirements  are 
present  for  the  safety  of  the  residents.  The  court,  however, 
did  not  find  this  justification  to  be  sufficient  and  relied  on 
the  evidence  subadtted  by  the  Alliance  regarding  the  safety 
features'  at  the  home  which,  it  alleged,  eliminated  the  need  for  a 
sprinkler  system  and  a  fire  alarm  monitoring  system.  The  home 
had  smoke  detectors  audible  in  each  room  as  well  aa  fireproof 
mattresses  and  an  outside  window  in  each  of  the  bedrooms.  The 
home  also  had  three  fire  extinguishers.  There  «*ere  evacuation 
routes  posted  next  to  all  exits  and  all  cooking  in  the  house  was 
supervised  closely.  The  home  conducted  evacuation  drills  and  it 
took  the  r««ident«  2S  seconds,  from  sleep,  to  evacuate  the  home. 

On  the  issue  of  reasonable  acccam»dations,  the  court  found 
that  the  accommodation  will  enhance  the  disabled  person's  quality 
of  life  because  the  tiaiver  of  the  requirements  will  leave  enough 
money  for  the  home  to  accommodate  five  additional  residents,  most 
likely,  the  court  felt,  dramatically  enhancing  their  quality  of 
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life.  Th«  court  also  found  that  tha  banaflt  that  tha  Alliance 
would  racaiva  outwaighs  tha  cost  to  Naparvilla  sinca  Napaxville 
had  not  shotm  any  costs  resulting  from  a  walvar  of  tha  sprinkler 
system. 

Reduced  to  its  basics,  the  Waperville  case  Is  a  sprinkler 
and  fire  monitoring  (hard  wired  fire  alarm)  case.  It  is  useful 
in  setting  some  parameters  in  municipal  practice  for  advising  our 
clients  on  how  far  a  municipality  can  go  in  strict  enforcement  of 
the  literal  reading  of  the  Life  Safety  Code  in  this  type  of 
occupancy.  As  in  the  Westchester  case,  sprinkler  requirements 
are  lass  likely '  to  pass  tha  reasonable  accommodation  test  when 
the  handicapped  population  is  mobile,  drilled  in  fire  evacuation, 
and  where  full  time  supervision  is  present. 

Based  on  the  reasonable  accommodation  analyses  in  the  Bronk 
and  Westchester  cases,  we  are  reminded  that  tha  search  for  a 
reasonable  accommodation  in  the  first  instance  is  a  fact  based 
analysis  grounded  in  the  nature  of  the  handicapped  population 
residing  in  the  residence  and  second,  a  close  working 
relationship  with  your  community's  fire  prevention  experts  — 
those  who  apply  tha  Life  Safety  Code  on  a  day-to-day  basis  —  to 
be  sura  that  tha  use  classification  as  applied  to  the  occupancy 
is  dafansibla. 

COMClitOSIOII 
With  regard  to  zoning  cases,  courts  ara  now  mora  inclined  to 
balance  tha  interests  of  the  municipality  with  tha  interests  of 
tha  group  home  and  to  hold  in  favor  of  reasonable  zoning  laws 
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protecting  against  congestion,  parking  problems,  and  other  valid 
nunicipal  concerns.  Also,  with  the  adoption  by  other  circuits  of 
the  Palatine  decision,  courts  are  moving  towards  stricter  views  on 
requiring  group  homes  to  proceed  through  the  administrative 
process  before  claiming  a  violation  of  the  Fair  Housing  Act. 

To  those  of  us  looking  for  direction  as  to  the  scope  of  the 
Act  as  it  applies  to  the  Life  Safety  Code,  there  is  some  good 
news,  but  it  is  not  without  Its  hazards.  The  Westchester  case 
gives  us  a  set  of  standards  on  which  to  judge  whether  the 
enforcement  of  the  Life  Safety  Code  restrictions  is  warranted, 
i.e.,  whether  that  standard  satisfied  the  requirements  of 
reasonable  acconinodations.  However,  the  Naperville  case  calls 
into  question  whether  a  municipality  can  even  apply  its  Life 
Safety  Code  to  a  handicapped  population.  Hopefully,  decisions  in 
the  near  future  will  give  more  guidance  in  this  area. 
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